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PREFACE

The original edition of Dunnell’s Minnesota Digest was published in
November, 1910, and covered Minnesota Reports, 1-109; Northwestern
Reporter, 1-125. In 1912 a temporary pamphlet supplement was published,
bringing the Digest down to October 1, 1912, and covering Minnesota Re-
ports, 110-117; Northwestern Reporter, 124-137. This supplement super-
sedes the pamphlet supplement of 1912 and brings the Digest down to
January 1, 1916. It covers Minnesota Reports, 110-130; Northwestern
Reporter, 124-154, and includes most of the cases in 131 Minnesota and
135 Northwestern. The classification of the subject-matter and the section
and note numbers of this supplement follow exactly those of the original
Digest. To avoid needless duplication, cases which follow without modifi-
cation well established rules that are stated at length in the original Digest
are merely cited in this volume under the appropriate section and note
number. This supplement is designed to be used only in connection with
and after the original Digest and for that reason it was deemed unnecessary
to repeat cross-references. Tables of citations are omitted because of the
well-nigh universal practice of attorneys to rely on periodical publications
devoted exclusively to citations. M. B. D.



EXPLANATIONS

The section numbers in black-face type correspond with the section
numbers of the original Digest. The numbers in parentheses, preceding
citations, refer to the superior note numbers under the corresponding sec-
tion of the original Digest. Minnesota cases which are merely cited in
this volume after a number in parentheses, without any statement of law
or facts, follow without modification the rule stated at length in the orig-
inal Digest under the corresponding section and superior number. The
original Digest should be consulted first.



ABANDONMENT

2. Loss of rights by—A perfect legal title to realty is never lost by
abandonment. Krueger v. Market, 124 Minn. 393, 145 N. W. 30; Pur-
cell v. Thornton, 128 Minn. 255, 150 N. W. 899. See Note, 135 Am. St.
Rep. 889.

An easement of a railroad right of way may be lost by abandonment.
Norton v. Duluth Transfer Ry. Co., 129 Minn. 126, 151 N. W. 907. See
§ 2855.

(3) See Simons v. Munch, 115 Minn. 360, 132 N. W. 321.

ABATEMENT AND REVIVAL
. ANOTHER ACTION PENDING

4. Nature and object of plea—The rule is not absolute and inflexible,
but may be applied with reference to the facts of the particular case.
The court may look into the circumstances in order to determine, as a
question of fact, whether justice and orderly procedure require that the
second action should be abated as vexatious. The determination of the
trial court, as to the matter of vexatiousness, will rarely be set aside on
appeal. Seeger v. Young, 127 Minn. 416, 149 N. W. 735.

(5) Seeger v. Young, 127 Minn. 416, 149 N. W. 735.

5. When plea allowable—It is immaterial that the position of the
parties is reversed in the second action. Disbrow Mfg. Co. v. Creamery
Package Mfg. Co, 115 Minn. 434, 132 N. W. 913; Seeger v. Young, 127
Minn. 416, 149 N. W. 735.

The pendency of proceedings for the registration of a title to land
may be interposed as a defence to an action to determine adverse claims
involving the title to the same land. Seeger v. Young, 127 Minn. 416,
149 N. W. 735.

In an action to recover money, the plaintiff is not entitled to judg-
ment, where the money sought to be recovered is subject to an undeter-
mined garnishment, though as between the plaintiff and the defendant
the right to recover is complete. First Nat. Bank v. State Bank, 125
Minn. 262, 146 N. W. 1093.

(6) Disbrow Mig. Co. v. Creamery Package Mfg. Co., 115 Minn. 434,
132 N. W. 913.

6. Former action must be still pending—It must affirmatively ap-
pear that the former action is still pending, but its pendency need not
be proved by direct evidence. The proof may be aided by the presump-
tion as to the continuance of a state of things once shown to exist. An
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6-15 ABATEMENT AND REVIVAL

action is deemed pending until its final determination. Seeger v. Young,
127 Minn. 416, 149 N. W. 735,
When former action is pending. Note, 52 L. R. A. (N. S.) 79.

7. Action pending in another state—(18).Brennan v. Keating, 128
Minn. 49, 150 N. W. 397; Note, 82 Am. St. Rep. 587.
(19) See Digest, § 3960.

8. Action pending in federal court—(20) See Brennan v. Keatmg, 128
Minn. 49, 150 N. W, 397.

10. Ground for a stay—(22) See Seeger v. Young, 127 Minn. 416, 424,
149 N. W. 735.

11. Pleading—Where a defendant attempts to plead in abatement
the pendency of a former action which has been dismissed by the court
below, but which he claims is pending on appeal in the supreme court,
it is necessary to allege at least that such appeal was taken and the su-
persedeas bond filed prior to the commencement of the second action.
Althen v. Tarbox, 48 Minn. 18, 50 N. W. 1018.

12. Dismissal of former action after plea—(25) Gibson v. Nelson, 111
Minn. 183, 126 N. W. 731.

~ DEATH OF PARTY °

14. What causes of action survive—When a person lives an appre-
ciable length of time after receiving an injury through a defendant’s neg-
ligence, even though in a state of unconsciousness, his cause of action
survives under section 9 of the federal Employers’ Liability Act. Tes-
timony that plaintiff’s intestate after the injury moaned and breathed
for ten minutes justified the court in submitting the question of the sur-
vival of his cause of action to the jury. Capital Trust Co. v. Great
Northern Ry. Co., 127 Minn. 144, 149 N. W. 14,

.- A cause of action for the breach of a saloon-keeper’s bond survives
and the action may be prosecuted against his estate. Koski v. Pakkala,
121 Minn. 450, 141 N. W. 793.

In determining whether a right of action for tort survives, the stat-
utes in force at the time of the death of the wrongdoer control, rather
than those at the time of the injury. Gorlitzer v. Wolffberg, 208 N. Y.
475,102 N. E. 528.

15. Action does not abate—G. S. 1913, § 7685, provides that: “No
action shall abate by reason of the death * * * of a party * * *
if the cause of action continues or survives. In such cases the court, on
motion, may substitute the representative or successor in interest.
* *x *2» Under the provisions of this statute, a suit in equity, brought
during the lifetime of the insured to cancel a certificate of membership
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ABATEMENT AND REVIVAL—ABORTION 16a-28

in respondent association, does not abate by réason of the death of the
insured, nor does it abate because plaintiff now has an adequate remedy
at law. National Council v. Weisler, 131 Minn. —, 155 N. W. 396.

16a. Dissolution of foreign corporation—Where a corporation or-
ganized under the laws of another state was dissolved by operation of
the laws of that state, and its property became vested in its trustees, an
action begun in this state prior to the dissolution cannot be revived and
continued by receivers of the corporation appointed by the trial court.
If it can be revived at all, it must be at the instance of the trustees, who
succeeded to the property and rights of the corporation. Gulledge Bros.
Lumber Co. v. Wenatchee Land Co., 115 Minn. 491, 132 N. W. 992,

ABDUCTION

22a. Civil action—Civil action for abduction of child. Note, 45 L.
R. A. (N. S.) 867.

ABORTION

27. Evidence—Admissibility—(51) State v. Mueller, 122 Minn. 91, 141
N. W. 1113 (dying declaration of woman held admissible—note books of
physicians holding autopsy held inadmissible—account book of defend-
ant held inadmissible); State v. Hunter, 131 Minn. —, 154 N. W. 1083
(declarations, made by the woman during the time she was under treat-
ment and before the final act of abortion was committed, to the effect
that defendant was her physician, had treated her for the purpose of
bringing about a miscarriage, and was to administer to her further treat-
ment for that purpose, held properly admitted in evidence as a part of
the res gestz—statements of the woman to one not called as a witness
to the effect that she had applied to the defendant for reliet and that he
had refused to perform an abortion, held inadmissible).

28. Evidence—Sufficiency—Evidence held to justify a conviction.
State v. Mueller, 122 Minn. 91, 141 N. W. 1113; State v. Hunter, 131
Minn. —, 154 N. W. 1083.
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ABSTRACTS OF TITLE

33. Liability of abstracter—Negligence—(59) Note, 12 L. R. A. (N.
S.) 449.

33a. Contracts—Where a contract for a loan to be secured by a real
estate mortgage provided for an abstract of title, a failure to furnish the
abstract in time to afford a reasonable opportunity to examine the title,
defeated an action for breach of the contract. Colliton v. Warden, 111
Minn. 435, 127 N. W. 1.

ACCORD AND SATISFACTION

39. Part payment of liquidated claim—It is not a consideration for
an agreentent to accept a less sum in satisfaction of the whole amount
due on a promissory note that the maker agrees after maturity of the
. note to pay such lesser sum at a place other than that specified in the
note. Foster County State Bank v. Lammers, 117 Minn. 94, 134 N.
W. 501.

(75) Foster County State Bank v. Lammers, 117 Minn. 94, 134 N. W.
501; Allen v. Batz, 116 Minn. 38, 133 N. W. 79. See 13 Col. L. Rev. 156;
27 Harv. Law Rev. 677 (effect of retaining and cashing a check tendered
as payment in full). .

47. Pleading—(4) Wilson v. N. W. Nat. Life Ins. Co., 103 Minn. 35,
114 N. W. 251 (action for services in soliciting applications for insur-
ance—answer held to allege properly a settlement of the claim); Foster
County State Bank v. Lammers, 117 Minn. 94, 134 N. W. 501 (accept-
ance of less than whole amount due on claim—answer held not to show
a bona fide dispute).

4



.ACCOUNTS

ACCOUNT STATED

50. What constitutes—In order to constitute an account stated, it
must be mutually agreed between the parties that the balance stated is
due from the debtor to the creditor on the final adjustment of the deal-
ings to which the account relates. The mere transmission of an account
to the debtor is insufficient to show an account stated, it being essential
that there should be some form of assent to the account; but such assent
may be implied from the circumstances and the acts of the parties. Re-
tention by the debtor of an account received by him, without objection,
for an unreasonable time, is evidence of assent thereto, and is also an ad-
mission of its correctness, from which the law will imply a promise to
pay the sum stated therein to be due. Evidence considered, and held
sufficient to warrant the action of the trial court in concluding that it
was a question for the jury whether there was an account rendered by
the plaintiff on the transaction alleged in the complaint, and also whether
the defendant seasonably made objection thereto. Western Newspaper
Union v. Segerstrom Piano Mfg. Co., 118 Minn. 230, 136 N. W. 752,

Parties holding mutual and open claims against each other may agree
as to some of such items, leaving other items for future adjustment, and
an action upon an account stated may be maintained for the balance ar-
rived at from the items considered. In such action the party against
whom the balance is claimed may offset against it any balance which he
claims from the items not included in the settlement. Ingle v. Angell,
111 Minn. 63, 126 N. W. 400.

(11) Note, 136 Am. St. Rep. 37.

(12) Western Newspaper Union v. Segerstrom Piano Mfg. Co., 118
Minn. 230, 136 N. W. 752. See Note, 29 L. R. A. (N. S.) 334.

(13) Archer v. Whitten, 117 Minn. 122, 134 N. W. 508.

53. Effect—Impeaching—An account stated or settled is prima facie
to be taken as a settlement of all valid items of debit and credit existing
between the parties at the time of its statement. Nor will the parties be
concluded by such presumption as to matters which were not contem-
plated by them or which were not in fact included in the statement or
settlement, though they existed at the time; but the presumption will
be destroyed when the details of the settlement show that the matter
in controversy was not included. Either party may show that the bal-
ance found was struck upon a partial, and not a general, accounting and
either party may thereafter avail himself of a matter outside of the set-
tlement by showing that it was not included therein. Treacy v. Power,

112 Minn. 226, 127 N. W. 936.
5



" 56-85 ACCOUNTS—ACTION

56. Pleading—(30) Bouck v. Shere, 125 Minn. 122, 145 N. W. 808 (ac-
tion on an express promise to pay the value of plaintiff’s interest in a
firm on its dissolution and for an account stated for the same amount—
no election on the trial—recovery on either cause of action allowable).

ACKNOWLEDGMENT

65. Nature and sufficiency—Acknowledgment by telephone. Note,
127 Am. St. Rep. 554. '

66. Necessity—An acknowledgment is not essential to the validity of
an assignment of a mortgage on realty, as between the parties. Wel-
lendorf v. Wellendorf, 120 Minn. 435, 139 N. W. 812,

71. Seal—(64) Curtiss & Yale Co. v. Minneapolis, 123 Minn. 344, 144
N. W. 150.

78. Conclusiveness—(79,80) Note, 41 L. R. A. (N. S.) 1161; Note,
54 Am. St. Rep. 150.

79. By married women—(81) Form and sufficiency of certificate of
married woman’s acknowledgment. Note, 45 L. R. A. (N. S.) 1109.

83. Liability of officer for negligence—(85) Note, 49 L. R. A. (N.
S.) 45.

83a. Pleading—In declaring on an acknowledged instrument it is
not essential to allege that it was acknowledged unless that fact is in-
volved in the action. Roberts v. Nelson, 65 Minn. 240, 68 N. W. 14,
See Dunnell, Minn. Pl. 2 ed. § 541.

The fact of acknowledgment may be inferred from an allegation that
the instrument was recorded. Smith v. Dennett, 15 Minn. 81 (59).

ACTION
IN GENERAL

84. Definition—What constitutes—In this state the term “action” in-
cludes an action at law and a suit in equity. Humphrey v. Carpenter, 39
Minn. 115, 39 N. W. 67.

A statutory ditch proceeding is not a civil action. McLeod County v.
Nutter, 111 Minn. 345, 126 N. W. 1110.

85. Remedy—Definition—Since the abolition of the common-law
forms of action a party may resort to any judicial remedy for the en-
forcement or protection of his rights, legal or equitable, which is ade-
quate and appropriate to the relief sought, except where a statute pro-
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ACTION 85a-88

vides an exclusive remedy. Davis v. Great Northern Ry. Co., 128 Minn.
354, 151 N. W. 128

85a. Injury as basis of an action—A legal injury is the basis of an
action. One who has not been damaged cannot recover in an ordinary
action at law for damages. Hoffman Motor Truck Co. v. Erickson, 124
Minn. 279, 144 N. W. 952,

85b. Cumulative remedies—A party should not be deprived of a rem-
edy simply because he may also have another. The denial of a remedy,
because it is claimed that another and more appropriate one exists, fre-
quently results in the deprivation of a right. Corey v. Corey, 120 Minn.
304, 139 N. W. 509.

86. Remedies for new statutory rights—The creation of an obliga-
tion carries with it by necessary implication the right to its enforcement.
Associated Schools v. School District, 122 Minn. 254, 142 N. W. 325.

(90) United States & Canada Land Co. v. Sullivan, 113 Minn. 27, 128
N. W. 1112; Sullivan v. Minneapolis & Rainy River Ry. Co., 121 Minn.
488, 142 N. W. 3. See Way v. Barney, 116 Minn. 285, 133 N. W. 801;
Davis v. Great Northern Ry. Co., 128 Minn. 354, 151 N. W. 128,

86a. Statutory remedies—Loss—Restoration—Where a statutory rem-
edy is lost through omission to observe a prescribed requirement, courts
have no power to restore it, unless the one seeking to reap an advantage
therefrom in some manner induced the omission. Sucker v. Cranmer,
127 Minn. 124, 149 N. W. 16.

87. Statutory remedies—When exclusive—(91) Davis v. Great North-
ern Ry. Co., 128 Minn. 354, 151 N. W. 128; Tenn. Coal etc. Co. v.
George, 233 U. S. 354. See § 90; 29 Harv. L. Rev. 93.

(92) Merz v. Wright County, 114 Minn. 448, 131 N. W. 635; Zetter-
berg v. Great Northern Ry. Co., 117 Minn. 495, 136 N. W. 295; Sullivan
v. Minneapolis & Rainy River Ry. Co., 121 Minn. 488, 142 N. W. 3.

88. Actions ex contractu and ex delicto distinguished—Where the ac-
tion is not maintainable without pleading and proving the contract,
where the gist of the action is the breach of the contract, either by mal-
feasance or nonfeasance, it is in substance, whatever may be the form of
the pleading, an action on the contract. The foundation of the action is
the contract, and the gravamen of it is its breach. Whittaker v. Collins,
34 Minn. 299, 25 N. W. 632; East Grand Forks v. Steele, 121 Minn. 296,
141 N. W. 181. See Koski v. Pakkala, 121 Minn. 450, 141 N. W. 793;
Lynch v. Brennan, 131 Minn. —, 154 N. W. 795.

An action to recover damages arising from the negligence of an ex-
pert employed to audit certain accounts is founded on breach of contract,
and not in tort. The cause of action is the breach of the contract, and

7



89-95 ACTION

the different items of damage resulting therefrom do not constitute sep-
arate causes of action. East Grand Forks v. Steele, 121 Minn. 296, 141
N. W. 181

89. How and when commenced—The provisions of the code relating
to the commencement of actions must be construed as a whole and so as
to give effect to the intention to provide a single uniform course of pro-
cedure which shall apply alike to all civil actions. An action is deemed
as commenced when the summons is delivered to the proper officer for
service, if such service be completed within the prescribed time. Bond
v. Penn. Railroad Co., 124 Minn. 195, 144 N. W. 942,

An action is commenced as to each defendant when a summons is
served upon him, or when he appears without service, and is deemed
pending until its final determination. Seeger v. Young, 127 Minn. 416,
149 N. W. 735.

90. Creation of new procedure by courts—If for any reason it is im-
possible to enforce the liability of stockholders of a corporation to cred-
itors under the statutory procedure, the court will, in the exercise of its
general equity powers, give to creditors an adequate remedy in an ac-
tion in equity to enforce the liability, and may appoint a receiver and
authorize him to enforce the liability, as provided by sections 3184-3190,
R. L. 1905. Way v. Barney, 116 Minn. 285, 133 N. W. 801.

(97) J. T. McMillan Co. v. State Board of Health, 110 Minn. 145, 149,
124 N. W. 828.

91. Consolidation of actions—(98) Davis v. Forrestal, 124 Minn. 10,
18, 144 N. W. 423.
ONE FORM OF ACTION

94. Forms of action abolished—One form—Statute—Since the adop-
tion of the code we have but one form of action, called a civil action, and
but one method of procedure in all ordinary civil actions. Bond v. Penn.
Railroad Co., 124 Minn. 195, 144 N. W. 942.

Since the abolition of the common-law forms of action a party may
resort to any. judicial remedy for the enforcement or protection of his
rights, legal or equitable, which is adequate and appropriate to the re-
lief sought, except where a statute provides an exclusive remedy. Davis
v. Great Northern Ry. Co., 128 Minn. 354, 151 N. W. 128

(2) Bonham v. Weymouth, 39 Minn. 92, 96, 38 N. W. 805 (effect of
abolition of distinction between actions at law and suits in equity in
broadening the action for partition) ; Gregory Co. v. Cale, 115 Minn. 508,
513, 133 N. W. 75.

See Dunnell, Minn. Pl. 2 ed. §§ 22-26.

95. Law and equity administered by same court—In this state Taw
and equity are administered by the same court, and the rules of both are
8
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99%a ADOPTION

under being governed, however, by our laws. Upon the child’s death,
leaving lawful issue, the latter inherited through her a share in the es-
tate of the deceased “adopting” parent as if she, the “adopted” child,
had been a daughter by blood. Intestate’s estate having been reduced
to personalty, the probate court had power to adjudge to whom the same
should be apportioned, and, as an incident thereto, to determine the
rights of appellant, the daughter of the “adopted” child, under the con-
tract, and, further, by its final decree to award to appellant the share of
the estate to which she was equitably entitled under the contract
whereby her mother was “adopted.” Fiske v. Lawton, 124 Minn. 85,
144 N. W. 455.

Where, under an oral contract to adopt an infant and to give her a
specified portion of the property of her foster parents at their death in
consideration of the relinquishment of all parental rights by her natural
parents, the child is reared as the child of her foster parents and ren-
ders to them all the duties and services of a daughter until she attains
her majority, and such foster parents die without having legally adopted
her and without making any provision for her by will or otherwise, the
property rights provided for in such contract may be enforced in equity;
- and where the property consists of real estate, or such rights have not
been submitted to the probate court for determination, they are not
barred by a final decree of the probate court assigning the property to
-others. If the contract merely provided that she should be adopted, and
contained no express provision in respect to property rights, she be-
came entitled to the property rights given by statute to an adopted
child. The property rights of an adopted child are now the same as
those of a natural child. The allegations of the complaint fail to show
that the contract in controversy contained any express provision to give
plaintiff a portion of the property of her foster parents. Consequently
she has no greater rights in such property than are given by statute to
an adopted child, and such rights were barred by the final decree of the
probate court assigning the property to the devisee named in the will.
Odenbreit v. Utheim, 131 Minn. —, 154 N. W. 741.

10



ADULTERATION

101. Oils—Adulteration of linseed oil—linsol—complainant held not

entitled to injunction against food commissioner. American Linseed Oil
Co. v. French, 193 Fed. 207.

101a. Liability of manufacturer and seller—Negligence—The sale of
adulterated or poisonous cooking oil by a wholesale dealer is prima facie
evidence of negligence in failing to ascertain its true character, though
the package was properly labeled as cotton seed oil. A manufacturer, or
dealer, who sells adulterated or poisonous cooking oil to a retail mer-
chant, is liable to the vendee for his consequent loss of business in sell-
ing the oil to his customers. A company which advertises itself as a
manufacturer and seller of pure articles of food must be deemed to have
knowledge of the contents of the articles offered for sale. Neiman v.
Channellene O. & M. Co,, 112 Minn. 11, 127 N. W. 394.

ADULTERY

103. Indictment—An indictment which complies with the require-
ments of the statutes is sufficient. State v. Dlugi, 123 Minn. 392, 143
N. W.971.

(37) State v. Dlugi, 123 Minn. 392, 143 N. W. 971.

104a. Statute of limitations—Proceedings before an examining magis-
trate by which the accused is held to answer in the district court for
the crime of adultery constitute the commencement of a prosecution
therefor within the meaning of section 4951, R. L. 1905. Such proceed-
ings are required to be certified to and filed in the district court, and
thereafter the prosecution is pending in that court. If no prosecu-
tion has been commenced before an examining magistrate, and the in-
dictment shows that the offence was committed more than one year
before the return thereof, a motion to quash will lie. If defendant
has been held to answer by an examining magistrate, and the offence
proved at the trial was committed more than one year before the return
of the indictment, whether such offence was the same offence for which
he had been held to answer was a question for the jury. State v. Dlugi,
123 Minn. 392, 143 N. W. 971.

ADVANCEMENTS—See Descent and Distribution, 2724b,
1u



ADVERSE POSSESSION

107. Statute—Ejectment—The adverse possession must be proved for
the full statutory period of fifteen years. Krueger v. Market, 124 Minn.
393, 145 N. W. 30.

(43) Morris v. Svor, 118 Minn. 344, 136 N. W. 852.

110. Public lands—(51) State v: District Court, 119 Minn. 132, 137 N.
W. 268. See Note, 76 Am. St. Rep. 479.

(53) See Union Pacific R. Co. v. Laramie Stock Yards, 231 U. S. 190;
27 Harv. L. Rev. 277.

111. Public streets, parks, etc.—(54) State v. District Court, 119
Minn. 132, 137 N. W. 298.

(55) Record v. Farmington, 126 Minn. 488, 148 N. W. 296; Morgan
v. Albert Lea, 129 Minn. 59, 151 N. W. 532.

113. Essentials of adverse possession—(58) Mattson v. Warner, 115
Minn. 520, 132 N. W. 1127; Krueger v. Market, 124 Minn. 393, 145 N.
W. 30.

114. Possession must be hostile and under claim of right—A donee’s
possession of land under a parol gift, accompanied by a claim of owner-
ship, is adverse to the donor. Sinclair v. Matter, 125 Minn. 484, 147
N. W. 655.

A grantee of a life tenant held to have acquired adverse possession
against a remainderman. Barnes v. Gunter, 111 Minn. 383, 127 N.
W. 398.

(59) Mattson v. Warner, 115 Minn. 520, 132 N. W. 1127; Mitchell
v. Green, 125 Minn. 24, 145 N. W. 404 (if one in possession recognizes
and concedes that the title is in another his possession is not adverse).
See 24 Harv. L. Rev. 232.

(63) Mattson v. Warner, 115 Minn. 520, 132 N. W. 1127,

(68) Note, 33 L. R. A. (N. S.) 923.

(70) Hayes v. Hayes, 119 Minn. 1, 137 N. W. 162. See Note, 44 L.
R. A. (N. S.) 89.

(75) Note, 32 L. R. A. (N. S.) 702.

(78) See Barnes v. Gunter, 111 Minn. 383, 127 N. W. 398.

(81) See 24 Harv. L. Rev. 495.

(82,85) Chavez v. Bergere, 231 U. S. 482.

115. Possession must be actual—(90) Krueger v. Market, 124 Minn.
393, 145 N. W. 30; Sinclair v. Matter, 125 Minn. 484, 147 N. W. 655.
(91) Gaston v. May, 120 Minn. 154, 138 N. W. 1025; Eyre v. Fari-
bault, 121 Minn. 233, 141 N. W. 170; Sinclair v. Matter, 125 Minn. 484,
147 N. W. 655.
12 o



ADVERSE POSSESSION 115-126

(94) McCauley v. McCauleyville, 111 Minn. 423, 127 N. W. 190;
Gaston v. May, 120 Minn. 154, 138 N. W. 1025; Sinclair v. Matter, 125
Minn. 484, 147 N. W. 655.

117. Possession must be continuous—Tacking—(3) Cluss v. Hackett,
127 Minn. 397, 149 N. W. 647.

(9) See Ames, Lectures on Legal History, 205.

(10) Marek v. Holey, 119 Minn. 216, 137 N. W. 969; Cluss v. Haek-
ett, 127 Minn. 397, 149 N. W. 647.

119. Color of title—(15) Mattson v. Warner, 115 Minn. 520 132 N.
W.1127.

(22) Note, 125 Am. St. Rep. 302.

(23) Houston Qil Co. v. Goodrich, 213 Fed. 136. See 25 Harv. L.
Rev. 183.

See Note, 15 L. R. A. (N. S.) 1178.

120. Nature of title acqmred—(26) See Ames, Lectures on Legal
History, 199.

121. Easements—(28) Simmons v. Munch, 115 Mipn. 360, 132 N. W.
321; Dryer v. Kistler, 118 Minn. 112, 136 N. W. 750. See Digest, §
2853; Note, 44 L. R. A. (N. S.) 89, 98 (by licensee).

123. By overflowing land—(31) Simons v. Munch, 115 Minn. 360,
132 N. W. 321.

124. When statute begins to run—(32) See 3 Mich. L. Rev. 152.

125. Pleading—See Digest, §§ 2875, 2884, 2893 ; Dunnell, Minn. Pl. 2
ed. §§ 542, 653n.

126. Evidence—Admissibility—Payment of taxes—The failure to pay
taxes on the land is strong evidence against a claim of title. Peters v.
Tackaberry, 117 Minn. 373, 135 N. W. 805.

The rule that the payment of taxes by the person claiming title to
land by adverse possession is strong evidence in support of his claim of
adverse occupancy applies with less force when the land is assessed
under a description which includes land with reference to which such
person is under legal duty to pay the taxes as actual owner. Curtiss &
Yale Co. v. Minneapolis, 123 Minn. 344, 144 N. W. 150.

Though payment of taxes is evidence of a claim of title it is not evi-
dence of adverse possession. Krueger v. Market, 124 Minn. 393, 145 N.
W. 30.

A road order of a town board in laying out a cartway is no evidence of
the boundary line between parties beyond its limit. Marek v. Jelinek,
121 Minn. 468, 141 N. W. 788.

(35) Mattson v. Warner, 115 Minn. 520, 132 N. W. 1127; Gaston v.
May, 120 Minn. 154, 138 N. W. 1025; Mitchell v. Mitchell, 125 Minn.
24, 145 N. W. 404; Cluss v. Hackett, 125 Minn. 397, 149 N. W. 647.

13



-127-131 ADVERSE POSSESSION

127. Evidence must be clear and convincing—(40) Mattson v. War-
ner, 115 Minn. 520, 132 N. W. 1127; Eyre v. Faribault, 121 Minn. 233,
141 N. W. 170; Marek v. Jelinek, 121 Minn. 468, 141 N. W. 788; Sin-
clair v. Matter, 125 Minn. 484, 147 N. W. 655.

128. Law and fact—(41) Mattson v. Warner, 115 Minn. 520, 132 N.
W. 1127 ; Marek v. Holey, 119 Minn. 216, 137 N. W. 969.

129. Burden of proof—The adverse possession must be proved for the
full statutory period. Krueger v. Market, 124 Minn. 393, 145 N. W. 30.

130. Facts held sufficient to constitute adverse possession—Cultivat-
ing and using land up to a tree, rock pile ridge, and fences claimed to
be on the boundary line. Cerveny v. Uherka, 112 Minn. 417, 128 N.
W. 457.

Occupying and using a wall of a building—inserting windows. Fire
Proof Storage Co. v. St. Paul Bethel Assn., 118 Minn. 47, 136 N. W. 407.

Paying taxes—using land for pasture—inclosing it with a fence—
gathering cranberry crops—-cutting fence posts—fences removed, but
fence posts remained— summer cottage. Gaston v. May, 120 Minn. 154,
138 N. W. 1025.

Lot in a city—low and largely in the channel of a river—subject to
annual overflows—soil sandy—not suited for residence or cultivation—
some filling in and use for a garden. Eyre v. Faribault, 121 Minn. 233,
141 N. W. 170.

Acts of a municipality in relation to land claimed to have been donated
to it as a site for a fire engine house. Sinclair v. Matter, 125 Minn. 484,
147 N. W. 655.

131. Facts held insufficient to constitute adverse possession—A party
cannot acquire adverse possession by reason of a fence constructed by an
adjacent owner unless he maintains actual possession up to the line of
the fence. Marek v. Jelinek, 121 Minn. 468, 141 N. W. 7838. See Roy v.
Dannehr, 124 Minn. 233, 144 N. W. 758.

Giving permission to a third party to cut hoop poles on the land and
receiving pay for such poles held insufficient. Krueger v. Market,
124 Minn. 393, 145 N. W. 30.

. 14



"AFFIDAVITS

135. Seal—(62) Cassidy v. Souster, 115 Minn. 191, 132 N. W. 292
(indistinct impression of a seal held an impression of the seal of the
notary before whom the affidavit was made).

AGENCY
IN GENERAL

145. Existence of agency—Miscellaneous cases—(78) Baskerville v.
Bates, 123 Minn. 339, 143 N. W. 909 (a contract for the sale and ped-
dling of certain proprietary medicines held not a contract of sale but a
contract of agency); Jones v. Burgess, 124 Minn. 265, 144 N. W. 954
(party held agent of defendant in sale of a horse) ; Farmer v. Studebaker
Corp., 126 Minn. 346, 148 N. W. 285 (agency for sale of automobiles
within certain territory).

PROOF OF AGENCY

149. How proved—In general—It has been held not error to allow a
witness to testify that he was “working for” another in a certain trans-
action. Jones v. Burgess, 124 Minn, 265, 144 N. W, 954.

Where the issue is the belief of the alleged agent that he was such,
or whether another party believed him such, the acts and declarations
of the alleged agent are admissible. See Heffernan v. Whittlesey, 126
Minn. 163, 148 N. W. 63.

(85) Heffernan v. Whittlesey, 126 Minn. 163, 148 N. W. 63.

(90) See Heffernan v. Whittlesey, 126 Minn. 163, 143 N. W. 63.

POWERS OF AGENT

153. Implied authority—An agent or servant left in charge of premises
has implied authority to preserve order on the premises and to expel
disorderly persons therefrom. Burnham v. Elk Laundry Co., 121 Minn. 1,
139 N. W. 1069.

An agent by implied appointment is a real agent, with all his rights
and liabilities. An apparent agent, an agent by estoppel, is no agent at
all. Dispatch Printing Co. v. Nat. Bank of Commerce, 115 Minn. 157,
132 N. W. 2.

(99) American Seeding Machine Co. v. Holzbauer, 117 Minn. 278,
135 N. W. 807. .

156. Apparent or ostensible authority—Estoppel—(6) Dispatch Print-
ing Co. v. Nat. Bank of Commerce, 115 Minn. 157, 132 N. W. 2; Sinclair

15



161-172 AGENCY

v. Investors Syndicate, 125 Minn. 311, 146 N. W. 1109. See Gardner
v. Hermann, 116 Minn. 161, 133 N. W. 558 (person answering telephone
call as agent of proprietor of business establishment).

161. Authority to receive payment or collect debts—Apparent author-
ity, attributed to a party to whom is intrusted an instrument to secure
the payment of money, permits payment to be made only according
to the terms of the instrument. A payee who gives his agent credit with
the payor, by employing him to obtain the obligation and allowing him
to retain possession of it, clothes him with apparent authority to receive
the payments of interest and principal according to the tenor of the
instrument. McMahon v. German-Am. Nat. Bank, 111 Minn. 313, 127
N. W.7.

Authority on the part of defendant to receive payment of the principal
of a loan, secured by notes and mortgage which were not in defendant’s
possession, cannot be inferred from the fact that the loan was origi-
nally made through him and that he had transmitted payments of inter-
est to the mortgagee as they became due. State v. Lawrence, 130 Minn.
10, 153 N. W. 123. See Digest, § 6262.

(37) McFadden v. Follrath, 114 Minn. 85, 130 N. W. 542.

163. Authority to employ—(41) Pink v. Metropolitan Milk Co., 129
Minn. 353, 152 N. W. 725. '

165. Authority to do particular things—Miscellaneous cases—Shipping
clerk of mercantile house held to have no authority to insure goods
stored. Megaarden v. Hartman Furniture & Carpet Co., 114 Minn, 224,
130 N. W. 1027.

Agent held to have authority to compromise a claim. Sunset Orchard
Land Co. v. Sherman Nursery Co., 121 Minn. 5, 140 N. W, 112,

(43) Note, 29 Am. St. Rep. 94.

(50) Dispatch Printing Co. v. Nat. Bank of Commerce, 115 Minn. 157,
132 N. W. 2.

168. Presumption that agent acts with authority—(69) See North
Star Land Co. v. Taylor, 129 Minn. 438, 152 N. W. 837.

169. Third parties charged with notice of agent’s powers—(71) First
Nat. Bank v. Flour City Trunk Co., 118 Minn. 151, 136 N. W. 563.

170. Powers of attorney—Construction—In general—(73) Roy wv.
Harrison Iron Mining Co., 113 Minn. 143, 129 N. W. 154.

172. Particular powers of attorney construed—(78) Roy v. Harrison
Iron Mining Co., 113 Minn. 143, 129 N. W. 154 (power construed to au-
thorize sale of husband’s land only and not the separate property of his
wife) ; Kipp v. Love, 128 Minn. 498, 151 N. W. 201 (to donee of rights to
public land under the Chippewa treaty of February 22, 1855).

16



AGENCY 178-205a

RATIFICATION OF UNAUTHORIZED ACTS OF AGENT

178. Formal requisites—Necessity of writing—(89,90) Matteson v.
United States & Canada Land Co., 112 Minn. 190, 127 N. W. 629, 997.
See Digest, § 8882.

184. Accepting and retaining benefits—One who accepts a sale of prop-
erty negotiated through the medium of another is bound by the repre-
sentations made to accomplish the sale. Freeman v. F. P. Harbaugh
Co., 114 Minn. 283, 130 N. W. 1110.

190. Evidence—Sufficiency—A statement of a principal that he would
“stand by” whatever his agent agreed is sufficient to show ratification.
Smith & Dixon Piano Co. v. Lydick, 110 Minn. 82, 124 N. W. 637.

(16) Scott v. T. W. Stevenson Co., 130 Minn. 151, 153 N. W. 316.

191. Effect—(17) State v. Torinus, 26 Minn. 1, 49 N. W. 259 (act of
state officer—ratification by legislature). See 12 Col. L. Rev. 454 (re-
lation of principal and third party on ratification of unauthorized con-
tracts).

RIGHTS AND LIABILITIES INTER SE

193. Conflict of duty and interest—(21) Minneapolis v. Canterbury,
122 Minn. 301, 142 N. W. 812.

194. Agent cannot make profit—(23) Minneapolis v. Canterbury, 122
Minn. 301, 142 N. W. 812; Sandoval v. Randolph, 222 U. S. 161.

198. Acting for both parties—(31) Steinmueller v. Williams, 113 Minn.
91, 129 N. W. 145; Minneapolis v. Canterbury, 122 Minn. 301, 142 N.
W. 812.

(32, 33) See Stumpf v. Norton, 124 Minn. 93, 144 N. W. 469.

200. Sales between principal and agent—(36) Minneapolis v. Canter-
bury, 122 Minn. 301, 142 N. W. 812. See Note, 80 Am. St. Rep. 555.

201. Conversion by agent—(38) See 50 L. R. A. (N. S.) 52 and Digest,
§ 1935.

203. Compensation of agent—(42) McBrady v. Monarch Elevator Co.,
113 Minn. 104, 129 N. W. 163 (agent in charge of grain elevator—dockage
—credit for overage—contract construed); Bruner v. Jacobson, 115 .
Minn. 425, 132 N. W. 995 (agency for platting and sale of land) ; Bruner
v. Jacobson, 122 Minn. 66, 141 N. W, 1097 (agency for platting and sale
of land—agent held entitled to one-half the net profits from sales but not
to one-half the value of the land).

205a. Wrongful assumption of agency—Liability to principal—The
evidence justifies the finding of the court that the defendant without au-
3 17




206-216 AGENCY

thority represented himself to be the agent of the plaintiff and directed
a third party, who was wholly insolvent, to apply to his own use a check
in his hands belonging to the plaintiff; that he was without authority
so to do, and that thereby the same was lost to the plaintiff. Larson v.
Slette, 125 Minn. 270, 146 N. W. 1095.

206. Accounting in equity—(45) See Greenleaf v. Egan, 30 Minn. 316,
15 N. W. 254; Minneapolis v. Canterbury, 122 Minn. 301, 142 N. W. 812,

208. Duty of principal to indemnify agent—(47) Henderson v. Eck-
ern, 115 Minn. 410, 132 N. W.715. See Digest, § 5854.

LIABILITY OF PRINCIPAL TO THIRD PARTIES

212, Torts of agent—Courts are not agreed upon the basis of the rule
holding a principal liable for the torts of his agent. See comments of
Justice Holmes in Guy v. Donald, 203 U. S. 399.

It has been said that the rule of respondeat superior is founded upon
public policy and convenience; for in no other way could there be any
safety to third persons in their dealings with the principal through the
instrumentality of agents. In every such case the principal holds out
his agent as competent, and fit to be trusted; and thereby in effect he
warrants his fidelity and good conduct in all matters within the scope
of the agency. Meyers v. Tri-State Automobile Co., 121 Minn. 68, 140
N. W. 184.

(51) Atherton v. Barber, 112 Minn. 523, 128 N. W. 827 (a wife is
liable for the false representations of her husband acting as her agent in
the exchange of realty); Virtue v. Creamery Package Mig. Co., 123
Minn. 17, 142 N. W. 930 (general rule stated—misrepresentation as to
goods or business of competitor); Lammers v. Mason, 123 Minn. 204,
143 N. W. 359 (malicious prosecution). See Huffcut, Agency, 2 ed.,
§§ 148-161.

(54) Penas v. Chicago etc. Ry. Co., 112 Minn. 203, 216, 127 N. W. 926.

(55) Atherton v. Barber, 112 Minn. 523, 128 N. W. 827.

215. Notice to agent notice to principal—(58) Lindgren v. William
Bros Boiler Mfg. Co., 112 Minn. 186, 127 N. W. 626; Hendrickson v.
Grand Lodge, 120 Minn. 36, 138 N. W. 946; State v. Stroup, 131 Minn.
—, 155 N. W.90. See Digest, §§ 777, 2119, 4709; 7 Mich. L. Rev. 113,
Note, 24 Am. St. Rep. 228.

(61) See Quinn v. Johnson, 117 Minn. 378, 135 N. W. 1000.

216. Undisclosed principal—(66) See Davidson v. Hurty, 116 Minn. .
280, 133 N. W. 862.
(67) Efta v. Swanson, 115 Minn. 373, 132 N. W. 335; Davidson v.
Hurty, 116 Minn. 280, 133 N. W. 862.
18



AGENCY 218-227

LIABILITY OF AGENT TO THIRD PARTIES

218. Acting as agent without authority—When, without authority, a
person assumes to act as agent, he creates a liability for himself ; his pre-
tended principal is not bound. In ordinary executory contracts such
person does not bind himself to perform the terms of the contract which
on its face purports to be the agreement of another, but he nevertheless
becomes bound to make good the loss to the party who entered the con-
tract supposing the agent had authority from his alleged principal. As
to executed contracts of sales, where the title purports to be transferred
and the purchaser obtains possession, the terms and covenants of such
contracts become binding upon the one who, without authority, execut-
ed the same as agent to the extent, at least, that he cannot take either
title or possession away in virtue of the ownership he had when, as
ostensible agent for a presumed owner, he transferred or conveyed it
to the purchaser. It makes no difference whether the sale relates to per-
sonal property or real estate. North Star Land Co. v. Taylor, 129 Minn.
438,152 N. W. 837.

Where one makes a contract in a representative capacity, such as
agent, trustee, or assignee, he cannot, as a general rule, be sued upon it
as his personal contract, though he had no authority as representative to
make it. Hayes v. Crane, 48 Minn. 39, 50 N. W. 925.

(72,73) See Wilkinson v. Mercer, 125 Minn. 201, 146 N. W. 362;
Note, 34 L. R. A. (N. S)) 518.

219. Failure to disclose agency—If an agent contracts in his own
name without disclosing his principal, the other contracting party is en-
titled to hold either, but not both. If he sues both, however, the only
remedy of defendants is by motion to compel him to elect. They cannot
move a dismissal as to either. The option as to which shall be held rests
with plaintiff, not with defendants. Stevens v. Wisconsin Farm Land
Co., 124 Minn. 421, 145 N. W. 173.

221. Irresponsible principal—(81) See Wilkinson v. Mercer, 125 Minn,
201, 146 N. W. 362.

224. Torts—An agent acting for his principal is personally liable for
conversion when he is a party to the wrongful purpose and participates
in the wrongful act. Schall v. Northland Motor Car Co., 123 Minn, 214,
143 N. W. 357.

TERMINATION OF AGENCY
225. Principal may revoke agency at will—General rule—(87) Citi-
zens State Bank v. E. A. Tessman & Co., 121 Minn. 34, 140 N. W. 178,

227. Power coupled with an interest—If the interest, or estate, passes
with the power, and vests in the person by whom the power is to be ex-
19



229-239 AGENCY

ercised, such person is no longer a substitute, acting in the place and
name of another, but is a principal acting in his own name, in pursu-
ance of powers which limit his estate. It is not enough to constitute
a power coupled with an interest that plaintiff was to have an interest
in the proceeds arising from the execution of the agency. There must
be an interest in the thing itself which is the subject-matter of the
power. A power coupled with an interest is one ingrafted on an estate
or on the thing itself, and the power and the estate must be united and
coexist. To determine whether an agency is revocable it is an impor-
tant, if not a decisive, question whether the act authorized could be per-
formed by the agent in his own name, or only by him as agent, and in
the name of the principal. Citizens State Bank v. E. A. Tessman & Co.,
121 Minn. 34, 140 N. W. 178. See Taylor v. Barns, 203 U. S. 120.

229. Death of principal—(92) See Glennan v. Rochester Trust & Safe
Deposit Co., 209 N. Y. 12, 102 N. E. 537 (exception to general rule in
case of bank checks).

ACTIONS

236. Parties—(99) Lake v. Albert, 37 Minn. 453, 35 N. W. 177;
Cremer v. Wimmer, 40 Minn. 511, 42 N. W. 467; Close v. Hodges, 44
Minn. 204, 46 N. W. 335; Murphin v. Scovell, 44 Minn. 530, 47 N. W.
256; Struckmeyer v. Lamb, 64 Minn. 57, 65 N. \W. 930; Holliston v.
Ernston, 124 Minn. 49, 144 N. W. 415. See Digest, § 1894.

See Dunnell, Minn. Pl. 2 ed. §§ 67-74.

237. Undisclosed principal—If an agent contracts in his own name
without disclosing his principal, the other contracting party is entitled
to hold either, but not both. If he sues both, however, the only remedy
of defendants is by motion to compel him to elect. They cannot move a
dismissal as to either. The option as to which shall be held rests
with plaintiff, not with defendants. Stevens v. Wisconsin Farm Land
Co., 124 Minn. 421, 145 N. W. 173.

(3) Davidson v. Hurty, 116 Minn. 280, 133 N. W. 862; Dunnell,
Minn. Pl. 2 ed. § 67; Note, 55 Am. St. Rep. 916. See, for a criticism
of the common-law rule, Ames, Lectures on Legal History, 453.

239. Pleading—An admission in an answer that the defendant exe-
cuted a bond sued on in the form and manner set out in the complaint
carries with it an admission of all that is essential to a valid execution
of the bond, with the terms contained therein, including the full author-
ity of the agents by whom it was executed. First State Bank v. C. E.
Stevens Land Co., 123 Minn. 218, 143 N. W. 355.

(9) Bolstad v. Armour & Co., 124 Minn. 155, 144 N. W. 462. See
Hammer v. Forde, 125 Minn. 146, 145 N. W. 810,
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AGENCY—AGRICULTURE 241-246

241. Evidence—Admissibility—In an action for goods sold by plaintiff
to defendant, a letter written by plaintiff to his agent, the contents not
being communicated to defendant, held inadmissible. N. W. Fuel Co.
v. Central Lumber & Coal Co., 110 Minn. 128, 124 N. W. 981.

242, Burden of proof—(22) Heffernan v. Whittlesey, 126 Minn. 163,
148 N. W. 63 (fact of agency).

243. Law and fact—(23) Jones v. Burgess, 124 Minn. 265, 144 N. W.
954; Sinclair v. Investors Syndicate, 125 Minn. 311, 146 N. W. 1109;
Heffernan v. Whittlesey, 126 Minn. 163, 148 N. W. 63 (evidence held
insufficient to justify a finding of agency); Farmer v. Studebaker Corp.,
126 Minn. 346, 148 N. W. 285.

(24) Sunset Orchard Land Co. v. Sherman Nursery Co., 121 Minn. 5,
140 N. W. 112; Sinclair v. Investors Syndicate, 125 Minn. 311, 146 N.
W. 1109.

AGRICULTURE

245a. Agricultural societies—State aid—Under Laws 1911, ¢. 381, an
incorporated county fair association meeting the requirements of the
statute held entitled to state aid in preference to another association,
subsequently organized, succeeding to a street fair association, which had
conducted annual fairs for a number of years before the organization
of the former county fair association. State v. Iverson, 120 Minn. 247,
139 N. W. 498.

245b. Farmers’ Institute Annual—The duty and power to publish the
Farmers’ Institute Annual and to contract for the printing thereof rests
with the board of administration of farmers’ institutes, and not with the
state printing commission. Syndicate Printing Co. v. Cashman, 115
Minn. 446, 132 N. W. 915.

246. Lien for threshing grain—One who retains possession of grain
threshed by him as security for his charges is entitled to a lien thereon
independent of statute and the lien is not lost by depositing the grain
in an elevator. Gordon v. Freeman, 112 Minn. 482, 128 N. W. 834, 1118,

A reply, in an action to enforce a lien, held not a departure. Johnson
v. Fehsefeldt, 113 Minn. 118, 129 N. W. 146.

(31) See Monthly Instalment Loan Co. v. Skellet Co., 124 Minn. 144,
144 N. W. 750.
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ALIENS

NATURALIZATION

253. Necessity—(53) School District v. Bolstad, 121 Minn. 376, 141 .
N. W. 801.

256a. Presumptions—Proof that a foreign-born resident has voted,
when voting without naturalization is a crime, raises a presumption of
naturalization; and this presumption arises though the naturalization
of the one voting comes through the naturalization of his father. Hitch-
cock v. Consolidated School District, 123 Minn. 119, 143 N. W. 120.

257. Judgment—A judgment of naturalization rendered by a domestic
court having jurisdiction of the subject-matter and of the person of the
applicant is not subject to collateral attack. State v. MacDonald, 24
Minn. 48. See Johannessen v. United States, 225 U. S. 227.

ALTERATION OF INSTRUMENTS

259. Effect—(63) It is doubtful if this rule has any justification other
than historical. See comments of Justice Holmes in 10 Harv. L. Rev.
472.

See Note, 86 Am. St. Rep. 80.

261. Held material—An indorsement waiving demand, notice of de-
mand and non-payment. Chippewa County State Bank v. Haubris, 123
Minn. 530, 143 N. W. 1123.

Change in name of payee. Note, L. R. A. 1915A, 166.

(86) Note, 32 L. R. A. (N. S.) 519.

262. Held not material—The undersigning of a note to give it addi-
tional credit, made before its delivery, without the knowledge or request
of the maker. Kiefer v. Tolbert, 128 Minn. 519, 151 N. W. 529,

Words added to a county treasurer’s bond not changing its effect.
Redwood County v. Tower, 28 Minn. 45, 8 N. W. 907,

263. Presumption of time—Burden of proof—(91) Note, 39 L. R. A.
(N. S.) 100.

264. Filling blanks—F'illing blanks obviously left to be filled does not
" constitute an alteration of the instrument.. Cedar Rapids Nat. Bank v.
Mottle, 115 Minn. 414, 132 N. W. 911,

(94) Board of Education v. Hughes, 118 Minn. 404, 136 N. W. 1095.

269. Pleading—See Dunnell Minn. Pl. 2 ed. § 546.
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APPEAIL, AND ERROR 270-285

270. Evidence—Admissibility—Error in the admission of evidence of
collateral and immaterial matters held harmless. Bakke v. Melby, 119
Minn. 504, 138 N. W. 950. :

271. Evidence—Sufficiency—(7) First Nat. Bank v. Rush City Starch
Co.. 119 Minn. 51, 137 N. W. 179; Bakke v. Melby, 119 Minn. 504, 138
N. W. 950.

ANIMALS

275. Injuries by vicious dogs and other animals—Evidence held suffi-
cient to sustain a verdict for plaintiff in an action for being bitten by a
dog. Rauch v. Ordemann, 125 Minn. 535, 147 N. W. 1135.

Recovery sustained for injuries inflicted by a vicious cow in the
pasture of defendant, the pasture being traveled constantly by persons
of the neighborhood with the knowledge and consent of the defendant,
who had knowledge of the cow’s vicious disposition and that she had
previously attacked other persons. The plaintiff was not a trespasser
and was not guilty of contributory negligence. Engebretson v. Bremer,
128 Minn. 232, 150 N. W. 897.

(16) 51 L. R. A. (N. S.) 45.
(23) 25 Law Quarterly Rev. 317; 3 Ency. L. & P. 969.
(25) 52 L. R. A. (N. S.) 377.

APPEAL AND ERROR

IN GENERAL

283. Appeal a statutory remedy—Legislative control—(47) J. T. Mc-
Millan Co. v. State Board of Health, 110 Minn. 145, 124 N. W. 828;
Williams v. Minn. State Board of Medical Examiners, 120 Minn. 313,
139 N. W. 500; State v. Minnesota & Ontario Power Co., 121 Minn.
421, 141 N. W. 806.

285. Construction of statutes—Appeals which do not go to the merits
of a controversy, and which are unnecessary, should not be allowed
unless expressly authorized, for they tend to delay justice and increase
its cost. Ewert v. Minneapolis & St. L. R. Co., 128 Minn. 77, 150 N.
W. 224.

The joinder of two non-appealable orders does not transform them
into one that is appealable. - Kommerstad v. Great Northern Ry. Co., 125
Minn. 297, 146 N. W. 975.

(54) Kommerstad v. Great Northern Ry. Co., 125 Minn. 297, 146 N.

W. 975.
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287-291 APPEAL AND ERROR

287. Waiver of right to appeal—Estoppel—One does not ordinarily
waive the right to appeal from a judgment by paying it. See State v.
People’s Ice Co., 127 Minn. 252, 149 N. W. 286.

The payment of a fine after a refusal of the trial court to grant a stay
in order to perfect an appeal, held not a waiver of a right to appeal.
State v. Chicago, G. W. R. Co., 125 Minn. 332, 147 N. W. 109.

Where plaintiff appealed from an order granting a new trial, without
first exhausting his remedies below by moving to vacate the order, it was
held that he waived his right to subsequently appeal from a subsequent
refusal to vacate the order. Noonan v. Spear, 129 Minn. 528, 152 N.
W. 270.

Where specific relief is by a judgment granted to both plaintiff and de-
fendants, and under the issues in the action the relief so granted is not
wholly independent, but so related that the relief granted to one of the
parties is dependent upon the extent of the relief granted the other, the ac-
ceptance of such relief in so far as favorable precludes the right of appeal
as to the party so accepting. In an action of ejectment judgment was
awarded to plaintiff for the possession of the land, and for $600 for the
value of the use thereof while detained by defendants, less the sum of
$250 awarded to defendants for betterments. Plaintiff accepted the
money award, and then appealed from the judgment, seeking thereby to
contest the allowance of $250 to defendants. Held, that by such ac-
ceptance plaintiff waived the right of appeal. The fact that plaintiff had
not formerly satisfied the judgment of record is not important. Mastin
v. May, 130 Minn. 281, 153 N. W. 756.

The fact that the attorney for defendant in an action for divorce
accepted the attorney’s fee awarded and satisfied that part of the judg-
ment did not require that defendant’s appeal be dismissed. Gran v.
Gran, 129 Minn. 531, 152 N. W. 269.

(69) Rase v. Minneapolis etc. Ry. Co., 116 Minn. 414, 133 N. W. 986.

288. Jurisdiction of lower court after appeal—An appeal from a non-
appealable order and a supersedeas bond given thereon do not deprive
the district court of jurisdiction to proceed further in the case. Velin v.
Lauer Bros., 128 Minn. 10, 150 N. W. 169.

290. Court equally divided—Where the supreme court is equally di-
vided the judgment is as binding on the parties to the particular action
as any other judgment, but it is not a precedent in any other case.
Jordan v. N. W. Electric Equipment Co., 117 Minn. 209, 135 N. W. 529.

(84) Jordan v. N. W. Electric Equipment Co., 117 Minn. 522, 134 N.
W. 1134; Lutzer v. St. Paul Table Co., 121 Minn. 254, 141 N. W. 115.

291. Frivolous appeals—(86) See Phillipps v. Webb, 125 Minn. 300,
146 N. W. 1100; Connecticut Mutual Life Ins. Co. v. Schurmeier, 125
Minn. 368, 147 N. W. 246 (appeal held not frivolous); Digest, § 462.
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APPEAI, AND ERROR 293-298

293. Special proceedings—The general statute does not apply to ditch
proceedings. Aspelin v. Murray County, 115 Minn. 440, 132 N. W. 749.

WHAT JUDGMENTS AND ORDERS APPEALABLE

295. Appeal from a judgment in an action commenced in the district
court—No appeal lies from a judgment establishing a county ditch.
Aspelin v. Murray County, 115 Minn. 440, 132 N. W. 749.

An appeal lies from a judgment modifying a former judgment in the
same case, though the time for appealing from the original judgment has
expired. Bilsborrow v. Pierce, 112 Minn. 336, 128 N. W. 16, 299.

A party may cause judgment to be entered against himself under the

rules of court and appeal therefrom. Rase v. Minneapolis etc. Ry. Co.,
116 Minn. 414, 133 N. W. 986. '

An appeal lies from a judgment involving only the costs and disburse-
ments where these accrued before the cause of action was settled, were
excluded from the settlement, and are not trifling in amount. Salo v.
Duluth & Iron Range R. Co., 124 Minn. 361, 145 N. W. 114,

The appeal is from the judgment and is not rendered ineffective by the
reference in the notice of appeal to non-appealable orders, or to the items
claimed to have been erroneously omitted from the judgment. Salo v.
Duluth & Iron Range R. Co., 124 Minn. 361, 145 N. W. 114.

(1) Salo v. Duluth & Iron Range R. Co., 124 Minn. 361, 145 N.
W. 114

(4) King v. Board of Education, 116 Minn. 433, 133 N. W. 1018.

(5) Holliston v. Ernston, 120 Minn. 507, 139 N. W. 805; Larson v.
Curran, 120 Minn. 534, 139 N. W. 1134,

(6) Hodge v. Franklin Ins. Co., 111 Minn. 321, 126 N. W. 1098; Ren-
ville County v. Minneapolis, 112 Minn. 487, 128 N. W. 669 (order for
judgment on the pleadings); J. R. Watkins Medical Co. v. McCall, 116
Minn. 389, 133 N. W. 966; Rase v. Minneapolis etc. Ry. Co., 116
Minn. 414, 133 N. W. 986; Holliston v. Ernston, 120 Minn. 507, 139 N.
W. 805; State v. Bjornstad, 125 Minn. 526, 147 N. W. 104.

297. Appeal from orders relating to provisional and ancillary reme-
dies—The statute refers to an order which in itself grants or refuses
an injunction. It does not refer to an order for a judgment granting
an injunction. Holliston v. Ernston, 120 Minn. 507, 139 N. W. 805.

298. Appeal from orders involving the merits—An order, made after
judgment, allowing an amended or supplemental pleading, is not appeal-
able. Stromme v. Rieck, 110 Minn. 472, 125 N. W. 1021.

An order denying a motion to dismiss certiorari proceedings instituted
to review the action of the county board in apportioning school funds
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is not appealable under this provision. State v. Lincoln County, 129
Minn. 300, 152 N. W. 541.

(49) Stromme v. Rieck, 110 Minn. 472, 125 N. W. 1021.

299. Appeal from orders on demurrer—R. L. 1905, § 4365, as amended
by Laws 1913, c. 474 (G. S. 1913, § 8001), does not contemplate certifi-
cation of questions to this court, but merely saves the right of appeal
from an order overruling a demurrer upon the conditions prescribed
thereby; the case being reviewable here the same as prior to the amend-
ment. Benton v. Hennepin County, 125 Minn. 325, 146 N. W. 1110.

(79) See Digest, § 7560.

300. Appeal from orders granting or denying a new trial—The right to
appeal from an order granting a new trial was greatly restricted by
Laws 1913, c. 474. An order, based upon an alternative motion for judg-
ment notwithstanding the verdict or a new trial, denying the motion
for judgment, but.granting a new trial, on the ground that the verdict
was not sustained by the evidence, is not an appealdble order. The for-
mer rule of the court, sustaining the right of appeal from such orders,
was abrogated by chapter 474, Laws 1913 (G. S. 1913, § 8001), by which
an appeal from orders granting new trials except in certain instances,
was abolished and taken away. Kommerstad v. Great Northern Ry. Co.,
125 Minn. 297, 146 N. W. 975.

Under G: S. 1913, § 8001, providing that an order granting a new trial
is not appealable unless it or a memorandum of the trial court states
that the order is based exclusively on errors occurring at the trial, an
order wherein the court denied a motion for judgment notwithstanding
the verdict, and on its own motion granted a new trial, was not appeal-
able, in the absence of any statement that it was based on errors occur-
ring at the trial. Montee v. Great Northern Ry. Co., 129 Minn. 526, 151
N. W. 1101.

Under G. S. 1913, § 8001, an order granting a new trial is not appeal-
able unless it appears therefrom, or from the memorandum attached
thereto, that it is granted exclusively on the ground of errors of law oc-
curring at the trial; and, when it appears that misconduct was one of
the grounds, the order is not appealable. Heide v. Lyons, 128 Minn. 488,
151 N. W. 139.

An appeal from an order denying an alternative motion to amend the
findings and conclusions of law or for a new trial is, in effect, only one
from an order denying a motion for a new trial. Minneapolis v. Min-
neapolis St. Ry. Co., 115 Minn. 514, 133 N. W. 80.

An order granting a new trial in condemnation proceedings is appeal-
able. King v. Board of Education, 116 Minn. 433, 133 N. W. 1018.
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301. Appeal from orders determining an action and preventing a judg-:
ment—An order denying a motion to dismiss certiorari proceedings in-
stituted to review the action of the county board in apportioning school
funds is not appealable under this provision. State v. Lincoln County,
129 Minn. 300, 152 N. W. 541.

302. Appeal from final orders in special proceedings—An appeal from
an order denying a new trial in proceedings for the consolidation of
school districts under the provisions of chapter 207, Laws 1911, held to
have been seasonably taken, since the order of the district court, directing
a dismissal of the appeal from the order of consolidation, was not a
final order. Schweigert v. Abbott, 122 Minn. 383, 142 N. W. 723.

An order modifying a judgment, based on a motion made subsequent
to entry of the judgment and after satisfaction of the judgment of
record, is appealable under this provision. Minneapolis etc. Traction
Co. v. Grimes, 128 Minn. 321, 150 N. W. 180.

308. General list of appealable orders—An order denying a motion in
the alternative for judgment notwithstanding the verdict or for a new
trial. Cedar Rapids Nat. Bank v. Mottle, 115 Minn. 414, 132 N. W.
911. .

An order denying an application for a reduction of alimony previously
awarded, on the ground of the changed financial condition of the par-
ties. Haskell v. Haskell, 119 Minn. 484, 138 N. W. 787.

An order modifying a judgment, based on a motion made subsequent
to entry of the judgment, and after satisfaction of the judgment of rec-
ord. Minneapolis etc. Traction Co. v. Grimes, 128 Minn. 321, 150 N.
W. 180.

An order substituting a party defendant upon the death of the orig-
inal defendant. National Council v. Weisler, 131 Minn. —, 155 N. W.
396. ‘

(10) Stromme v. Rieck, 110 Minn. 472, 125 N. W. 1021,

(80) King v. Board of Education, 116 Minn. 433, 133 N. W. 1018
(order granting a new trial in condemnation proceedings).

(81) Red River Potato Growers Assn. v. Bernardy, 128 Minn. 153,
150 N. W. 383.

309. General list of non-appealable orders—An order before judgment
granting or denying an amended or supplemental pleading. Stromme v.
Rieck, 110 Minn. 472, 125 N. W. 1021; Itasca Cedar & Tie Co. v. Mc-
Kinley, 129 Minn. 536, 152 N. W. 653; Blied v. Barnard, 130 Minn. 534,
153 N. W. 305.

An order granting a new trial, unless it appears from the order or mem-
orandum that it was granted exclusively for errors of law occurring at
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the trial. Heide v. Lyons, 128 Minn. 488, 151 N. W. 139; Montee v.
Great'Northern Ry. Co., 129 Minn. 526, 151 N. W. 1101.

An order based upon an alternative motion for judgment notwith-
standing the verdict or a new trial, denying the motion for judgment but
granting a new trial, on the ground that the verdict was not justified
by the evidence. Kommerstad v. Great Northern Ry. Co., 125 Minn. 297,
146 N. W. 975.

An order transferring a cause to a federal court. Ewert v. Minne-
apolis & St. L. R. Co., 128 Minn. 77, 150 N. W. 224.

An order denying a motion to dismiss certiorari proceedings insti-
tuted to review the action of the county board in apportioning school
funds. State v. Lincoln County, 129 Minn. 300, 152 N. W. 541.

An order denying a motion for an order directing the clerk to enter
such 'udgment as either party might be entitled to under the facts
shown in the moving papers. Rase v. Minneapolis etc. Ry. Co., 116
Minn. 414, 133 N. W. 986.

An order made by a court commissioner. Sacramento Suburban Fruit
Lands Co. v. Niles, 131 Minn. —, 154 N. W. 748. See § 2332,

(31) Stromme v. Rieck, 110 Minn. 472, 125 N. W. 1021.

(38) Rase v. Minneapolis St. Ry. Co., 116 Minn. 414, 133 N. W. 986;
Desaman v. Butler Bros., 118 Minn. 198, 136 N. W. 747; Minnesota Land
& Immigration Co. v. Munch, 118 Minn. 340, 136 N. W. 1026; First Nat.
Bank v. Towle, 118 Minn. 514, 137 N. W. 291.

(44) Clark v. Thorpe Bros., 117 Minn. 202, 135 N. W. 387.

(67) Red River Potato Growers Assn. v. Bernardy, 128 Minn. 153,
150 N. W. 383.

(84) See State v. Fjolander, 125 Minn. 529, 147 N. W. 273.

(94) See Haskell v. Haskell, 119 Minn. 484, 138 N. W. 787 (hold-
ing order appealable).

PARTIES

310. Who may appeal—The attorney general may appeal in manda-
mus proceedings when the state is interested. State v. Osakis, 112 Mitn.
365, 128 N. W. 295.

(8) Kellogg v. Chicago etc. Ry. Co., 126 Minn. 31, 147 N. W. 667.

313. Death of parties—The fact that one of several joint appellants
is dead at the time of the appeal does not invalidate it. Knutsen v.
Krook, 111 Minn. 352, 127 N. W. 11,

TIME WITHIN WHICH TO APPEAL

316. Appeal from judgment—(29) Bilsborrow v. Pierce, 112 Minn.
336, 128 N. W. 16, 299.
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317. Appeal from order—Service of notice of the filing of a condi-
tional order before compliance with the conditions does not limit the
time within which an appeal may be taken. McLaughlin v. Brecken-
ridge, 122 Minn. 154, 141 N. W. 1134, 142 N. W. 134,

(01) Lawver v. Great Northern Ry. Co., 110 Minn. 414, 125 N.
W. 1017.

318. Courts cannot extend time—(36) Jacobson v. Lac Qui Parle
County, 119 Minn. 14, 137 N. W. 419.

NOTICE OF APPEAL

319. Contents—A notice of appeal from a judgment is not rendered
ineffective by a reference therein to non-appealable orders or to the
items claimed to have been erroneously omitted from the judgment.
Salvo v. Duluth & Iron Range R. Co., 124 Minn. 361, 145 N. W. 114.

The notice of plaintiffs’ appeal from the order granting their motion
for a new trial does not in terms embrace an appeal from the court’s or-
ders on the demurrers interposed, even if such orders were appealable.
Bjorgo v. First Nat. Bank, 127 Minn. 105, 149 N. W. 3.

(38) J. T. McMillan Co. v. State Board of Health, 110 Minn. 145, 124
N. W. 828.

320. Upon whom served—In statutory proceedings for the abatement
of premises and occupations menacing the public health a notice of ap-
peal should be served on the president or secretary of the state board
of health and on the attorney general. J. T. McMillan Co. v. State
Board of Health, 110 Minn. 145, 124 N. W. 828.

BONDS

327. Sufficiency—Where an appeal bond is not in the express terms of
the statute it may be valid as a common-law obligation. First State
Bank v. C. E. Stevens Land Co., 119 Minn. 209, 137 N. W. 1101; Id., 123
Minn. 218, 143 N. W. 355. '

A party taking an appeal from an order may, by agreement of the
parties, give a common-law bond to pay all judgments which may be
rendered against the appellant in the action. Such a bond must be sup-
ported by a valid consideration. An agreement to stay proceedings and
forbear entering judgment is a sufficient consideration. First State Bank
v. C. E. Stevens Land Co., 119 Minn. 209, 137 N. W. 1101; Id., 123
Minn. 218, 143 N. W. 355.

331. Liability on bonds—In an action on a bond, held that the evi-
dence sustains the finding of the trial court as to the amount remaining
due on the judgment which the bond was given to secure. The judg-
ment debtor claimed that an additional payment had been made by it
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to its former attorney of record in the case. There was no evidence that
he was authorized to receive payment in behalf of the judgment cred-
itor, and the question of payment to him was accordingly immaterial to
the issues of this case. First State Bank v. C. E. Stevens Land Co., 123
Minn. 218, 143 N. W. 355.

Abandonment or dismissal of appeal as breach of bond. Note, L. R.
A. 1915 A. 839.

Liability on bonds. Note, 38 Am. St. Rep. 702.

331a. Deposit in lieu of bond—The proper procedure to obtain money
deposited with the court on an appeal in lieu of the statutory bond, un-
der R. L. 1905, § 4366, is to apply to the court having jurisdiction of the
fund for an order directing its application. Either party may make such
application. The successful party on such an appeal is not required, as
a matter of law, to resort to the fund; but, if his judgment be not paid,
he may proceed by execution to enforce it. Spear v. Johnson, 111 Minn.
74, 126 N. W. 402.

STAY OF PROCEEDINGS

333. Extent and effect of stay—An appeal from a non-appealable or-
der, with a supersedeas bond, does not deprive the trial court of juris-
diction, and judgment may be entered therein. Velin v. Lauer Bros., 128
Minn. 10, 150 N. W. 169.

THE RETURN

337. What included—Statute—A stipulation of facts is not a part of’
the record unless made so by a settled case. Gibbs v. Minneapolis Fire
Dept. Relief Assn., 125 Minn. 174, 145 N. W. 1075.

The original verdict filed with the clerk is part of the record proper,
and is no proper part of a settled case. If the verdict as incorporated in
the settled case conflicts with the original verdict as so filed, the latter
will be regarded in this court as the true verdict. Sonnesyn v. Haw-
baker, 127 Minn. 15, 148 N. W. 476.

(1) Sonnesyn v. Hawbaker, 127 Minn. 15, 148 N. W. 476 (verdict).

- 338. Memorandum of trial judge—The memorandum of the trial court
cannot be impeached as to the course of the trial by affidavit of a party.
A motion to strike a memorandum from the files or that it be corrected
held properly denied. Johnson v. MacLeod, 111 Minn. 479, 127 N.
W. 1120.

A positive and unambiguous order of the trial court cannot be modi-
fied or limited by inferences drawn from a memorandum of the judge
not made a part thereof. Minneapolis Gaslight Co. v. Minneapolis, 123
Minn. 231, 143 N. W. 728.

(13) Minneapolis Gaslight Co v. Minneapolis, 123 Minn. 231, 143 N.
W. 728.
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339. Certificate of judge or clerk on appeal from orders—A certificate
held to show that the return contained all the papers upon which cer-
tain orders were made. Bundermann v. Bundermann, 117 Minn. 366,
135 N. W.998. See Digest, § 352.

Where no oral evidence was received on the trial a return certified by
the clerk held to constitute a settled case in substance and sufficient to
present the questions involved. First Nat. Bank v. Towle, 118 Minn.
514, 137 N. W. 291,

An order denying a motion made upon all the files and records in the
action will be affirmed, unless the record contains a settled case or bill
of exceptions, or a certificate of the trial judge that the record contains
all that was presented or considered on the motion, or a certificate of
the clerk of the court that the return contains all the files and records
in the case. Radel v. Radel, 123 Minn, 299, 143 N. W. 741.

Where a new trial is granted or denied upon the minutes of the court
and upon affidavits the return must contain a case or bill of exceptions.
Thoreson v. Quinn, 126 Minn. 48, 147 N. W. 716.

(19) Fred v. Segal, 122 Minn. 43, 141 N. W. 806; Radel v. Radel, 123
Minn. 299, 143 N. W. 741,

(25) Thoreson v. Quinn, 126 Minn. 48, 147 N. W. 716.

SUFFICIENCY OF RECORD

342. General rule as to completeness of return—(30) McGrath v.
Northern Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164; Thoreson v.
Quinn, 126 Minn. 48, 147 N. W. 716 (appeal from order denying new
trial for misconduct of jury); Wilson & Thoreen v. Henningsen, 127
Minn. 520, 148 N. W. 1081.

343. To review questions of fact—It is an unvarying rule that a deci-
sion, resting on conclusions drawn from the evidence, will not be re-
versed where such evidence is omitted from the record. Thoreson v.
Quinn, 126 Minn. 48, 147 N. W. 716.

(32) Hardwick Farmers Elevator Co. v. Chicago etc. Ry. Co., 110
Minn. 25, 124 N. W. 819.

344. Necessity of a case or bill of exceptions on appeal from a judg-
ment—(34) Gourd v. Morrison County, 118 Minn. 294, 136 N. W. 874;
First State Bank v. Hayden, 121 Minn. 45, 140 N. W. 132; Alden v.
Kaiser, 121 Minn. 111, 140 N. W. 343; Charles Betcher Lumber Co. v.
Erickson, 131 Minn. —, 154 N. W. 1072.

(35) Pavelka v. Pavelka, 116 Minn. 75, 133 N. W. 176; Alden v.
Kaiser, 121 Minn. 111, 140 N. W. 343.

345. When record must contain all the evidence—On appeal from an
order granting or denying a new trial for misconduct of the jury the
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record must contain all the evidence introduced on the trial, if the mo-
tion is based on the minutes of the court and upon affidavits. Thoreson
v. Quinn, 126 Minn. 48, 147 N. W. 716.

(38) Hardwick Farmers Elevator Co. v. Chicago etc. Ry. Co., 110
Minn. 25, 124 N. W. 819.

(41) Wheelock v. Home Life Ins. Co., 115 Minn. 177, 181, 131 N. W.
1081.

(43) Gourd v. Morrison County, 118 Minn. 294, 136 N. W. 874.

346. To review rulings on evidence—It is not necessary that the rec-
ord contain all the evidence when it is manifest, from the nature of
the testimony erroneously admitted, that it would tend to prejudice the
jury against one of the parties. Wells v. Sullivan, 119 Minn. 389, 138
N. W. 305.

A ruling of the trial court excluding a document from evidence can-
not be reviewed when the document is not in the record and there is no
other testimony to show its materiality. Schall v. Northland Motor Car
Co., 123 Minn. 214, 143 N. W. 357.

(54) Ammon v. Illinois Central R. Co., 120 Minn. 438, 139 N. W. 819
(document not returned—impossible to determine its competency as a
memorandum to refresh the memory of witness).

(57) See Digest, § 9717.

349. To review orders—(63) See Digest, §§ 339, 350.

350. Miscellaneous cases—(65) Gibson v. Iowa Central Ry. Co., 115
Minn. 147, 131 N. W. 1057. See § 9800.
(70) Thoreson v. Quinn, 126 Minn. 48, 147 N. W. 716.

352. Certificate of judge as to completeness—(86) Bundermann v.
Bundermann, 117 Minn. 366, 135 N. W. 998 (certificate held sufficient).
See Digest, § 339.

PAPER BOOKS AND BRIEFS

354. Failure to serve—Dismissal, affirmance or reversal—(90) Melin
v. Stuart, 119 Minn. 539, 138 N. W. 281 (where notice of appeal was
served August 10, and notice of trial in due time for the succeeding Oc-
tober term of court, a motion to dismiss the appeal for failure to serve
paper book and points and authorities until October 15 was necessarily
granted).

ASSIGNMENT OF ERRORS

358. Necessity—Effect of failure to make—No assignments of error
are necessary in criminal cases. See § 2498.

No assignments of error are necessary on appecal in habeas corpus
proceedings. State v. Riley, 116 Minn. 1, 133 N. W. 86,
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It is not necessary to assign error on a ruling which appellant does
not care to have reviewed. Cedar Rapids Nat. Bank v. Mottle, 115 Minn.
414, 132 N. W. 911.

The supreme court may continue a case and grant appellant leave to
file assignments. Buckendorf v. Minneapolis etc. Assn., 112 Minn. 298,
127 N. W. 1053, 1133.

A contention not sustained by the findings, and not presented by any
request for further findings in respect thereto, and not presented by the
assignments of error, cannot be considered. Prosser v. Manley, 122
Minn. 448, 142 N. W. 876. 4

(95) Creteau v. Chicago & N. W. Ry. Co., 113 Minn. 418, 129 N. W.
855; O’Connor v. Great Northern Ry. Co., 118 Minn. 223, 136 N. W.
743; Randall Printing Co. v. Sanitas Mineral Water Co., 120 Minn. 268,
139 N. W. 606 (action by creditors of a corporation to recover of stock-
holders thereof unpaid stock subscriptions—held that the point that a
judgment obtained by one of the plaintiffs against the corporation was
rendered without jurisdiction of the defendant is not available to appel-
lants, there being no assignment of error challenging the finding that
such judgment was duly recovered) ; Denoyer v. Railway Transfer Co.,
121 Minn. 269, 141 N. W. 175.

(96) See Finley v. Erickson, 122 Minn. 235, 142 N. W. 198.

359. Function—Do not obviate objections below—(98) Argall v.
Sutor, 114 Minn. 371, 131 N. W. 466; Nordheimer v. Kanter, 129 Minn.
529, 152 N. W. 270.

360. Who may make—Sufficiency—Cross-assignments—A general as-
signment that errors of law were committed by the trial court presents
no particular ruling for review. Therkeldsen v. Dorfner, 115 Minn. 528,
131 N. W. 481.

A party whose motion for new trial has been granted is not aggrieved
by the order, so that the rulings adverse to him on the trial may be re-
viewed on his cross-appeal. Bjorgo v. First Nat. Bank, 127 Minn. 105,
1499 N. W. 3.

(1) Koury v. Chicago, G. W. R. Co., 125 Minn. 78, 145 N. W. 786;
Gronlund v. Cudahy Packing Co., 127 Minn. 515, 150 N. W. 176.

361. As to findings and conclusions—It is questionable whether an
assignment that the court erred in refusing an amendment of findings
is sufficient to raise the point that they were not justified by the evi-
dence. Teal v. Scandinavian-American Bank, 114 Minn. 435, 131 N. W.
486.

An assignment that the court erred in ordering judgment for respond-
ent, and in not ordering judgment for appellant, is insufficient to pre-
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sent the question whether the evidence sustained the findings of fact.
Grimes v. Gaughan, 129 Minn. 537, 152 N. W. 653.

(12) Biles v. Dakota County Co-operative Co., 114 Minn. 526, 131 N.
W. 338.

(14) Prosser v. Manley, 122 Minn. 448, 142 N. W. 876.

(25) See Burton v. Isaacson, 122 Minn. 483, 142 N. W. 925 (assign-
ments held sufficient to challenge the conclusions of law and the judg-
ment appealed from, though not the findings of fact).

362. As to rulings on evidence—(28) Pope v. Wisconsin Central Ry.
Co., 112 Minn. 112, 127 N. W. 436; Obert v. Otter Tail County, 122
Minn. 20, 141 N. W. 810.

363. As to orders granting or denying new trials—(34) McLaughlin
v. Cloquet Tie & Post Co., 119 Minn. 454, 138 N. W. 434; Prosser v.
Manley, 122 Minn. 448, 142 N. W. 876; J. G. Cherry Co. v. Larson,
124 Minn. 251, 144 N. W. 949,

(35) Prosser v. Manley, 122 Minn. 448, 142 N. W. 876.

(36) Pope v. Wisconsin Central Ry. Co., 112 Minn. 112, 127 N. W. 436.

364. As to instructions—(39) Pope v. Wisconsin Central Ry. Co., 112
Minn. 112, 127 N. W. 436.

365. As to various orders—An assignment that the court erred in de-
nying a motion to direct a verdict is sufficient. Cedar Rapids Nat. Bank
v. Mottle, 115 Minn. 414, 132 N. W. 911. )

(44, 45) Pope v. Wisconsin Central Ry. Co., 112 Minn. 112, 127 N.
W. 436. .

366. Waiver—(46) Miller v. Natwick, 110 Minn. 448, 125 N. W. 1022;
Cash v. Concordia Fire Ins. Co., 111 Minn. 162, 126 N. W. 524; Keenan
v. Chicago etc. Ry. Co., 116 Minn. 107, 133 N. W. 789; Burmeister v.
Gust, 117 Minn. 247, 135 N. W. 980; Schmeisser v. Albinson, 119 Minn.
428, 138 N. W. 775; Staples v. East St. Paul State Bank, 122 Minn.
419, 142 N. W. 721; Zimmerman v. Chicago & N. W. Ry. Co., 129
Minn. 4, 151 N. W. 412,

PRESUMPTIONS AND BURDEN OF PROOF

368. In general—Burden of showing error on appellant—(53) Banks
v. Penn. Railroad Co., 111 Minn. 48, 126 N. W. 410; McGrath v. North-
ern Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164,

(54) Banks v. Penn. Railroad Co., 111 Minn. 48, 126 N. W. 410; Paine
v. Crane, 112 Minn. 439, 128 N. W. 574; Schmeisser v. Albinson, 119
Minn. 428, 138 N. W. 775.

(56) Walsh v. Paine, 123 Minn. 185, 143 N. W. 718.
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372. As to findings—(67) Alden v. Kaiser, 121 Minn. 111, 140 N.
W. 343. ‘

(69) Pavelka v. Pavelka, 116 Minn. 75, 133 N. W. 176; State v. Dis-
trict Court, 129 Minn. 156, 151 N. W. 910; Charles Betcher Lumber Co.
v. Erickson, 131 Minn: —, 154 N. W. 1072.

373. As to damages—Where the evidence shows that the verdict is for
an amount not larger than plaintiff is fairly entitled to as compensatory
damages, it will be presumed that the jury did not allow punitive dam-
ages, and an instruction that they might is error without prejudice.
Lamson v. Great Northern Ry. Co., 114 Minn. 182, 130 N. W. 945.

378. As to rulings on evidence—(86) Paine v. Crane, 112 Minn. 439,
128 N. W. 574; Gutmann v. Klimek, 116 Minn. 110, 133 N. W. 475 (ma-
teriality of excluded evidence not made to appear).

380. As to jury following instructions—(98) Hirsch v. Bayne, 112
Minn. 68, 127 N. W. 389.

382. As to grounds on which new trial was granted—(1) Buck v.
Buck, 122 Minn. 463, 142 N. W. 729.

NECESSITY OF DETERMINATION BY TRIAL COURT

384. In general—A defective pleading, clearly amendable in the dis-
cretion of the trial court, cannot be objected to on appeal by a party
who had an opportunity to raise the objection on the trial but did not
do so. Getty v. Alpha, 115 Minn. 500, 133 N. W. 159. See Digest, §
7732; Dunnell, Minn. Pl 2 ed. § 527.

On an appeal from an order opening a default, the validity and effect
of the judgment will not be considered, the points not having been raised
below. Foster v. Coughran, 113 Minn. 433, 129 N. W. 853.

That a judgment was in excess of the amount justified by the com-
plaint cannot be objected to for the first time on appeal. Nicholls &
Taylor v. Frederick Milling Co., 123 Minn. 531, 143 N. W. 1123.

The objection that the trial court did not have authority to amend a
settled case because of an appeal cannot be raised on appeal without ob-
jection below. Minneapolis Plumbing Co. v. Arcade Investment Co.,
124 Minn. 317, 145 N. W, 37.

Objection that a notice for an interlocutory motion was not sufficient
n length cannot be raised for the first time on appeal. Noonan v. Spear,
125 Minn. 475, 147 N. W. 654.

Where a demurrer is overruled without leave to plead and judgment
is entered as upon default without notice, and no application is made
to the trial court either.for leave to answer or to vacate the judgment,
the question whether the defendant was entitled to answer or to have
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the judgment vacated cannot be considered on an appeal from the judg-
ment. State v. Jack, 126 Minn. 367, 148 N. W. 306.

It cannot be objected for the first time on appeal that an allowance
for expert witness fees was made ex parte by a judge other than the
one who tried the case. Daly v. Curry, 128 Minn. 449, 151 N. W. 274.

An objection that a question put to a witness assumes a fact not
proved cannot be urged on appeal, unless made at the trial. Trustees v.
Chicago etc. Ry. Co., 119 Minn. 181, 137 N. W. 970.

(32) State v. Jack, 126 Minn. 367, 148 N. W. 306.

SCOPE OF REVIEW ON APPEAL FROM JUDGMENTS

389. Review of intermediate orders—An order, made before judgment,
allowing an amended or supplemental pleading, may be reviewed on an
appeal from the judgment. Stromme v. Rieck, 110 Minn. 472, 125 N.
W. 1021.

On an appeal from a judgment modifying a former judgment in the
same case, an order for the second judgment directing that the conclu-
sions of law be modified, may be reviewed. Bilsborrow v. Pierce, 112
Minn. 336, 128 N. W. 16, 299.

A non-appealable order, made after trial and before the entry of judg-
ment, can be reviewed only upon an appeal from the judgment, where
no motion for a new trial has been made; hence, so long as the judg-
ment may be questioned on appeal, the correctness of such order may
also be attacked. Rase v. Minneapolis etc. Ry. Co., 118 Minn. 437, 137
N. W. 176.

(1) Disbrow v. Creamery Package Mig. Co., 110 Minn. 237, 125 N.
W. 115.

(81) Bilsborrow v. Pierce, 112 Minn. 336, 128 N. W. 16, 299.

393. Judgment notwithstanding the verdict—If, after verdict, the un-
successful party moves for judgment notwithstanding the verdict, but
does not move in the alternative for a new trial, he cannot on appeal be
awarded a new trial. By resting solely upon his motion for judgment,
he waives all errors which would be ground only for a new trial. Errors
in the admission or exclusion of evidence or in the charge are not open
to review. Northwestern Marble & Tile Co. v. Williams, 128 Minn.
514, 151 N. W. 419; Helmer v. Shevlin-Mathieu Lumber Co., 129 Minn.
25, 151 N. W. 421.

The only questions open for review, there being no motion for a new
trial, are whether the court erred in denying the motion for a directed
verdict and whether the evidence is sufficient to justify the verdict.
Bennett v. Great Northern Ry. Co., 115 Minn. 128, 131 N. W. 1066;
Veline v. Lauer Bros., 128 Minn. 10, 150 N. W. 169; Quinn v. St.
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Paul Boiler & Mfg. Co., 128 Minn. 270, 150 N. W. 919; N. W. Marble
& Tile Co. v. Williams, 128 Minn. 514, 151 N. W. 419; Shevlin-Mathieu
Lumber Co., 129 Minn. 25, 151 N. W. 421; Daily v. St. Anthony Falls
Water Power Co., 129 Minn. 432, 152 N. W. 840; Bosch v. Chicago
etc. Ry. Co., 131 Minn. —, 155 N. W. 202.

SCOPE OF REVIEW ON APPEAL FROM ORDERS

394. Order granting a new trial—Alleged errors in the admission of
evidence or the sufficiency of the evidence to sustain the verdict cannot
be considered on appeal by the party in whose favor the new trial is
granted. Swadner v. Schefcik, 124 Minn. 269, 144 N. W. 958; Bjorgo v.
First Nat. Bank, 127 Minn. 105, 149 N. W. 3.

A party whose motion for a new trial has been granted is not ag-
grieved by the order so that the rulings adverse to him on the trial
may be reviewed on his cross-appeal. Bjorgo v. First Nat. Bank, 127
Minn. 105, 149 N. W. 3.

(12) Upton v. Merriman, 116 Minn. 358, 133 N. W. 977; Nichols v.
Atwood, 127 Minn. 425, 149 N. W. 672.

395. Order denying a new trial—The sufficiency of the evidence to
justify findings of fact is open to review. Minneapolis v. Minneapolis
St. Ry. Co., 115 Minn. 514, 133 N. W. 80; Clark v. Thorpe Bros., 117
Minn. 202, 135 N. W. 387.

On an appeal from an order denying a motion for a new trial of an
appeal from the probate court to the district court in the matter of a
petition to remove an administrator, an order refusing to make specific
findings requested is reviewable, if accompanied by a sufficient record.
First Nat. Bank v. Towle, 118 Minn. 514, 137 N. W. 291.

Objection that findings are too indefinite to support a judgment may
be raised. Clark v. Thorpe Bros., 117 Minn. 202, 135 N. W. 387.

Objection that findings do not justify the conclusions of law or judg-
ment may be raised. Minneapolis v. Minneapolis St. Ry. Co., 115 Minn.
514, 133 N. W. 80; Clark v. Thorpe Bros., 117 Minn. 202, 135 N. W.
3%7.

Upon an appeal by the plaintiff from an order denying his motion for
a new trial the defendant cannot have reviewed an appealable order ad-
verse to it made upon its motion to set aside the service of the sum-
mons for want of personal jurisdiction. Lewis v. Denver & R. G. R.
Co., 131 Minn. —, 154 N. W. 945,

(18-22) See Miller v. Natwick, 110 Minn. 448, 125 N. W. 1022
(query whether an order, not made on the trial, denying a motion to
set aside a stipulation, can be reviewed).

(26) Rase v. Minneapolis etc. Ry. Co.,, 116 Minn. 414, 133 N. W,
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986; Minneapolis v. Minneapolis St. Ry. Co., 115 Minn. 514, 133 N. W.
80; Clark v. Thorpe Bros., 117 Minn. 202, 135 N. W. 387.

LAW OF CASE

398. Res judicata—Law of case—If the evidence is held sufficient to
sustain a verdict on a first appeal it will be held sufficient on a second
appeal, there being no substantial difference in the evidence. Gasser v.
Wall, 115 Minn. 59, 131 N. W. 850; Street v. Chicago etc. Ry. Co., 130
Minn. 246, 153 N. W. 518.

A construction given to a contract on a first appeal will be followed
on a second appeal, there being no substantial difference in the evidence.
Palmer v. Mutyal Life Ins. Co., 121 Minn. 395, 141 N. W. 518.

Where an appeal is taken from an order denying a new trial, and the
order is affirmed, either on the merits, or on an equal division in opinion
of the justices, or under the rules of court, no questions, which were or
might have been determined on such appeal, can be raised on a subse-
quent appeal from the final judgment. Jordan v. N. W. Electric Equip-
ment Co., 117 Minn. 209, 135 N. W. 529,

A reversal of an order denying a motion for a new trial and granting
one for failure of respondent to serve a brief opens the whole case, which
goes back for trial upon the same basis that it would have been tried
if the district court had granted a new trial in the first instance. The
questions involved are not res judicata. Banks v. Penn. Railroad Co.,,
111 Minn. 48, 126 N. W. 410.

Where defendant moved for judgment notwithstanding the verdict
and plaintiff moved for a new trial, and the motions were considered
upon the merits, and subsequently defendant made an alternative motion
for judgment notwithstanding the verdict or for a new trial, and defend-
ant appealed from both orders, the correctness, on its merits of the first
order appealed from, is the only question presented by the appeal. The
subject-matter of the second appeal was disposed of in the trial court by
the first order appealed from. Howard v. Illinois Central R. Co., 114
Minn. 189, 130 N. W. 946.

Where the plaintiff, in an action to recover damages for personal in-
juries, moves for and obtains a new trial on the ground that the dam-
ages awarded were inadequate, and the order granting it is reversed on
appeal upon the ground and for the reason that plaintiff has no cause of
action on the merits, the decision so rendered becomes the law of the
case, and will be applied on a subsequent appeal by defendant from the
judgment rendered upon the verdict, reinstated by the reversal of the
order granting a new trial, as final and conclusive upon the rights of
the parties. Maki v. St. Luke’s Hospital Assn., 126 Minn. 13, 147 N.

W. 668.
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A decision on a first appeal that a party was not entitled to judgment
notwithstanding the verdict held not to preclude the supreme court from
ordering such a judgment for him on a second appeal. Marshall v.
Chicago etc. Ry. Co., 131 Minn. —, 155 N. W. 208. '

An appeal lies from a judgment modifying a prior judgment in the
same case and the order for the second judgment is not res judicata.
Bilsborrow v. Pierce, 112 Minn. 336, 128 N. W. 16, 299,

(30) Webber v. Axtell, 110 Minn. 52, 124 N. W. 453; International
Boom Co. v. Rainy Lake River Boom Corp., 112 Minn. 104, 127 N. W.
- 382 Snyder v. Waldorf Box Board Co., 112 Minn. 431, 128 N. W.
468; Johnson v. Modern Brotherhood, 114 Minn. 411, 131 N. W. 471;
Gasser v. Wall, 115 Minn. 59, 131 N. W. 850; Howard v. Illinois Central
R. Co., 116 Minn. 256, 133 N. W. 557; Minnesota Land & Immigration
Co. v. Munch, 118 Minn. 340, 136 N. W. 1026; State v. Great Northern
Ry. Co., 119 Minn. 541, 138 N. W. 671; O’Connor v. Great Northern Ry.
Co., 120 Minn. 359, 139 N. W. 618; Palmer v. Mutual Life Ins. Co.,
121 Minn. 395, 141 N. W. 518; Orr v. Sutton, 127 Minn. 37, 148 N. W.
1066; Blakely v. J. Neils Lumber Co., 128 Minn. 465, 151 N. W, 182;

Noonan v. Spear, 129 Minn. 528, 152 N. W. 270; Gotschall v. Minne- -

apolis & St. L. R. Co., 130 Minn. 33, 153 N. W. 120; Street v. Chicago
etc. Ry. Co., 130 Minn. 246, 153 N. W. 518.
(31) Redwood County v. Minneapolis, 131 Minn. —, 154 N. W. 660.
(32) Banks v. Penn. Railroad Co., 111 Minn. 48, 126 N. W. 410;
Jordan v. N. W. Electric Equipment Co., 117 Minn. 209, 135 N. W. 529.
(34) Banks v. Penn. Railroad Co., 111 Minn. 48, 126 N. W. 410;
Bilsborrow v. Pierce, 112 Minn. 336, 128 N. W. 16, 299; Jordan v. N.
W. Electric Equipment Co., 117 Minn. 209, 135 N. W. 529.

REVIEW OF DISCRETIONARY ORDERS

399. In general—In determining whether abuse of discretion is shown
the supreme court construes the findings of the trial court in the light of
the record. Clark v. Clark, 114 Minn. 22, 129 N. W. 1052,

(38) Brown v. Hagadorn, 119 Minn: 491, 138 N. W. 941.

THEORY OF CASE—SHIFTING POSITION ON APPEAL

401. In general—Taking inconsistent positions in litigation. See Di-
gest, § 3218.

(43) Burkee v. Matson, 114 Minn. 233, 130 N. W. 1025; Behrens v.
Kruse, 121 Minn. 90, 140 N. W. 339; Denoyer v. Railway Transfer
Co., 121 Minn. 269, 141 N. W. 175; State v. Municipal Court, 123 Minn.
377,143 N. W. 978; Campbell v. Canadian Northern Ry. Co., 124 Minn.
245, 144 N. W. 722 (defendant, a railroad company, held precluded by
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its concessions on the trial from contending the court erred in charging
it with negligence, as a matter of law, if it left a switch open, whereby
plaintiff, an employee of its co-defendant, was injured).

406. As to the pleadings and theory of case—Where on the trial the
plaintiff insists that his action is for rescission, he cannot change his po-
sition on appeal and insist that it was for damages. Lindquist v. Gibbs,
122 Minn. 205, 142 N. W. 156. See Zimmerman v. Burchard-Hulburt
Invest. Co., 111 Minn. 17, 126 N. W. 282.

Defendant having based its refusal of assistance entirely on grounds
not involving the merits of the claim against plaintiff, and the case hav-
ing been tried and determined solely on such grounds, the question of
burden of pleading and proof upon an issue as to whether the character
of the claim was such as to entitle plaintiff to assistance from defendant
was not properly open in this court. Penhall v. Minn. State Medical
Assn., 126 Minn, 323, 148 N. W. 472.

(55) Zimmerman v. Burchard-Hulburt Invest. Co., 111 Minn. 17, 126
N. W. 282; Phelan v. Edwards, 112 Minn. 345, 128 N. W. 23; Webster
v. Chicago etc. Ry. Co., 119 Minn. 72, 137 N. W. 168; Ogren v. Min-
neapolis, 121 Minn. 243, 141 N. W. 120; Lindquist v. Gibbs, 122 Minn.
205, 142 N. W. 156; Bouch v. Shere, 125 Minn. 122, 145 N. W. 808.

407. As to the issues—Where no objection is made on the trial or on
a motion for a new trial to the submission of the issues, the supreme
court will consider whether the verdict is sustainable on any theory of
the complaint. McMillan v. Northern Pacific Ry. Co., 125 Minn. 7, 145
N. W. 613. .

(58) Tegels v. Great Northern Ry. Co., 120 Minn. 31, 138 N. W. 945;

Smith v. Cloquet, 120 Minn. 50, 139 N. W. 141; Bouck v. Shere, 125
Minn. 122, 145 N. W. 803.

408. As to the facts—When a party concedes on the trial the existence

of certain facts he cannot deny them on appeal. Farmer v. Studebaker
Corp.; 126 Minn. 346, 148 N. W. 285,

WEIGHT GIVEN FINDINGS OF FACT BY TRIAL COURT

410. Findings on motions, etc.—The general rule is applicable to the
determination of questions of fact in the taxation of costs. McKinley
v. National Citizens Bank, 127 Minn. 212, 149 N. W. 295.

The trial court is much better able than the supreme court to deter-
mine the value of affidavits of attorneys. Southern Minnesota Invest.
& Loan Co. v. Livingston, 117 Minn. 421, 136 N. W. 8.

(67) Wheeler v. Almond, 110 Minn. 503, 508, 124 N. W. 227, 126 N.
W. 138; Viers v. Perry, 112 Minn. 348, 127 N. W. 1120 (motion to dis-
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solve attachment); Foster v. Brick, 121 Minn. 173, 141 N. W. 101;
Kloppenburg v. Minneapolis etc. Ry. Co., 123 Minn. 173, 143 N. W. 322;
Minneapolis Gaslight Co. v. Minneapolis, 123 Minn. 231, 143 N. W.
728 (rule of relative injury and inconvenience stated and applied—en-
forcement of ordinance fixing rates for gas); Fitzgerald v. Maher, 129
Minn. 414, 152 N. W. 772; Hubbard Milling Co. v. Grover, 130 Minn.
103, 153 N. W. 266 (motion for change of venue).

(69) Kloppenburg v. Minneapolis etc. Ry. Co., 123 Minn. 173, 143 N.
W. 322.

411. Findings on trial by court without a jury—The findings are enti-
tled to the same weight as the verdict of a jury and will not be reversed
on appeal unless they are manifestly contrary to the evidence. This
rule applies where the evidence is documentary, where the case is sub-
mitted on depositions or on the report of a referee, and where the find-
ings are made by a judge other than the one who presided at the trial.
The rule does not relieve the appellate court from the duty of giving the
evidence in every case a careful examination and consideration, as a ba-
sis for its determination of the question whether the evidence brings the
case fairly within the rule. Wunder v. Turner, 120 Minn. 13, 128 N.
W. 770.

The rule guiding the supreme court in the consideration of the ques-
tion whether the findings of the trial court are sustained by the evidence
remains the same, whether the fact found be required to be established
by a preponderance of the evidence, or by clear, convincing, or satisfac-
tory evidence. The evidence must be clearly against the findings in
either case to justify reversal. Oertel v. Pierce, 116 Minn. 266, 133 N.
W.797; Holien v. Slee, 120 Minn. 261, 139 N. W. 493; Foster v. Brick,
121 Minn. 173, 141 N. W. 101; Eyre v. Faribault, 121 Minn. 233, 141
N. W.170; Freeburg v. Honemann, 126 Minn. 52, 147 N. W. 827; Mur-
phy v. Anderson, 128 Minn. 106, 150 N. W. 387; Young v. Baker, 128
Minn. 398, 151 N. W. 132.

Findings will not be set aside by the supreme court merely because
it would have found differently or would have been better satisfied with
different findings. Woodville v. Morrill, 130 Minn. 92, 153 N. W. 131,

The general rule applies to the findings of the trial court in proceed-
ings for the appointment of guardians for insane or incompetent per-
sons. Prokosch v. Brust, 128 Minn. 324, 151 N. W. 130.

The general rule applies to a finding of fact by the trial court on an
appeal from an order of the Railroad and Warehouse Commission.
State v. Great Northern Ry. Co., 130 Minn. 57, 153 N. W. 247.

In order to determine the prejudicial effect of errors properly assigned,
the whole record may be examined; and if, in the light thereof, the find-
ings appear indefinite and uncertain on a vital issue, the judgment should
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not be allowed to stand. First State Bank v. C. E. Stevens Land Co., 119
Minn. 209, 137 N. W. 1101.

The supreme court will not consider and determine the case de novo.
Bissonett v. Bissonett, 131 Minn. —, 154 N. W. 943.

(70) Bridgeman v. Giese, 120 Minn. 254, 139 N. W. 489; Haarala v.
Mickelson, 120 Minn. 276, 139 N. W. 504; Wann v. Northwestern Trust
Co., 120 Minn. 493, 139 N. W. 1061; Pennington v. Roberge, 122 Minn.
295, 142 N. W. 710; Berndt v. Berndt, 127 Minn. 238, 149 N. W. 287;
Barnum v. White, 128 Minn. 58, 150 N. W. 227; Butler v. Badger, 128
Minn. 99, 150 N. W. 233; Chamberlain v. Gordon, 129 Minn. 523, 151
N. W. 529; Woodville v. Morrill, 130 Minn. 92, 153 N. W. 131.

(71) Carpenter v. U. S. Express Co., 120 Minn. 59, 139 N. W. 154
(determination of trial court based on admissions, documents and dep-
ositions) ; Freeburg v. Honemann, 126 Minn. 52, 147 N. W. 827.

(73) Miller v. Miller, 125 Minn. 49, 145 N. W. 615.

(74) Bartroot v. St. Paul City Ry. Co., 125 Minn. 308, 146 N. W.
1107.

(75) Hanson v. Kalstarud, 114 Minn. 489, 131 N. W. 477.

414. Discussion of evidence unnecessary—(84) Demaris v. Rodgers,
110 Minn. 49, 124 N. W. 457; Johnson-Van Sant Co. v. Martens, 113
Minn. 486, 129 N. W. 859; Haarala v. Mickelson, 120 Minn. 276, 139
N. W. 504; Wunder v. Turner, 120 Minn. 13, 138 N. W. 770; Behrens
v. Kruse, 121 Minn. 90, 140 N. W. 339; Andrus v. Dyckman Hotel Co.,
126 Minn. 417, 148 N. W. 566; Woodville v. Morrill, 130 Minn. 92, 153
N. W. 131,

WEIGHT GIVEN VERDICT

415. In general—It is not the province of the supreme court to recon-
cile conflicting evidence nor to solve doubts arising therefrom. Koller
v. Chicago etc. Ry. Co., 113 Minn. 173, 129 N. W. 220; Berg v. B. B.
Fuel Co., 122 Minn. 323, 142 N. W. 321.

415a. Discussion of evidence unnecessary—On an appeal involving the
sufficiency of the evidence to justify a verdict it is not necessary for the
supreme court to review and discuss the evidence to demonstrate the cor-
rectness of the verdict. Weiss v. Great Northern Ry. Co., 119 Minn, 355,
138 N. W. 423; Berg v. B. B. Fuel Co., 122 Minn. 323, 142 N. W. 321;
Magnuson v. Burgess, 124 Minn. 374, 145 N. W. 32. See Digest, § 414.

HARMLESS ERROR

416. In general—The jury having found for defendant as to general
damages, plaintiff cannot predicate error because of the refusal of the
court to permit a recovery for special damages. Gordon v. Freeman,
112 Minn. 482, 128 N. W. 834, 1118
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A judgment will not be reversed, on the appeal of the prevailing party,
on the ground that the court failed to make findings of fact necessary to
sustain it. Kuby v. Ryder, 114 Minn. 217, 130 N. W. 1100.

(87) Tuttle v. Farmer’s Handy Wagon Co., 124 Minn. 204, 144 N. W.
938, .

417. De minimis non curat lex—(89) Minneapolis Plumbing Co. v.
Arcade Investment Co., 124 Minn. 317, 145 N. W. 37; Foster v. Wag-
ener, 129 Minn. 11, 151 N. W. 407. See Digest, § 7074.

417a. Right to only nominal damages—An order sustaining a general
demurrer to a complaint will not be reversed merely because the plain-
tif might be entitled to nominal damages Foster v. Wagener, 129
Minn. 11, 151 N. W. 407.

418. Error favorable to appellant—A party cannot complain that a
judgment entered by the clerk is more favorable to him than that ordered
by the court, in the absence of a showing of prejudice. Hovelsrud v.
Hovelsrud, 115 Minn. 421, 132 N. W. 910. :

(93) State v. Snyder, 113 Minn. 244, 129 N. W. 375.

420. Estoppel—(4) Kappa v. Levstik, 123 Minn. 532, 144 N. W. 137
(acquiescence in dismissal).

421. Wrong reasons for right decision—(5) Sprague v. Stroud, 114
Minn. 64,129 N. W. 1053; National Council v. Ruder, 126 Minn. 154, 147
N. W.959. See Digest, § 39%e.

DISPOSITION OF CASE—POWERS OF SUPREME COURT

425. Disposition on merits when possible—The supreme court will
not reverse a judgment simply for the purpose of having the same judg-
ment entered again. Velin v. Lauer Bros., 128 Minn. 169, 150 N. W. 169.

(19) First Nat. Bank v. Towle, 118 Minn. 514, 525, 137 N. W. 291.

426a. Reversal of judgment in part—A judgment may be reversed in
part and affirmed in part. Wortz v. Wortz, 128 Minn. 251, 150 N.
W. 809.

427. Modification of judgment—(23) Macklanburg v. Griffith, 115
Minn. 131, 131 N. W. 1063; Edwards v. Hennepin County, 116 Minn.
101, 133 N. W. 469; Tenvoorde v. Tenvoorde, 128 Minn. 126, 150 N. W.
396; State v. District Court, 128 Minn. 486, 151 N. W. 182; Kent v.
Costin, 130 Minn. 450, 153 N. W. 874.

430. Granting a new trial of part of the issues—(31) Anderson v.
Donahue, 116 Minn. 380, 133 N. W. 975. See Digest, § 7079.

432. Remitting parties to trial court for relief—The supreme court
may affirm a judgment without prejudice to an application by the de-
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feated party to the trial court for a modification thereof in certain partic-
ulars. Kipp v. Love, 128 Minn. 498, 151 N. W. 201.

434. Supreme court cannot make or direct findings—The supreme
court is without authority to make findings of fact in causes presented
on appeal from the trial court, or to direct the trial court to find a par-
ticular fact, except perhaps where the evidence is conclusive upon the
question. Lawton v. Fiske, 129 Minn. 380, 152 N. W. 774. See First
Nat. Bank v. Towle, 118 Minn. 514, 525, 137 N. W. 291 (case reversed
with directions to make certain findings).

The supreme court cannot, for the purpose of demonstrating error
in the conclusion arrived at, assume that the trial court made a particu-
lar finding of fact. Jarecki Mfg. Co. v. Ryan, 114 Minn. 38, 41, 129 N.
W. 1055, 130 N. W. 948.

(35) White v. Jefferson, 110 Minn. 276, 289, 124 N. W. 373, 641.

(36) C.H. Young Co. v. Springer, 113 Minn. 382, 388, 129 N. W. 773.

435. Remanding with directions to amend or make findings—Where
the trial court has wrongly refused to make a finding on a material
issue the supreme court may remand the case with directions to the
trial court to make a finding thereon in accordance with the trial court’s
view of the evidence. A new trial of all the issues is not necessary.
Foltmer v. First Methodist Episcopal Church, 127 Minn. 129, 148 N.
W. 1077.

435a. Remanding with directions to amend conclusions of law and
order judgment—A case may be remanded with directions to the trial
court to amend its conclusions of law and to order judgment for one
of the parties. Minnesota Land & Immigration Co. v. Munch, 118 Minn.
340, 136 N. W. 1026; Purcell v. Thornton, 128 Minn. 255, 150 N. W.
899; Rodseth v. N. W. Marble Works, 129 Minn. 472, 152 N. W. 835;
Poe v. Cameron, 130 Minn. 15, 153 N. W. 129,

438. Remanding to permit motion for a new trial—(40) See Archer
v. Whitten, 117 Minn. 122, 134 N. W. 508.

EFFECT OF REVERSAL

441, Reversal of judgment without directions—Where, on appeal from
a judgment, based upon findings of fact and conclusions of law, the
judgment is reversed upon the ground that the findings of fact are not
sustained by the evidence, and new or additional findings are necessary
to support any judgment subsequently to be rendered, a new trial fol-
lows as of course, where the reversal is without specific directions as to
further proceedings in the court below. A reversal of a judgment upon
the ground that the findings of the trial court are not sustained by the
evidence is not to be understood as a direction to the trial court to
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change its findings without a further trial of the action. Lawton v.
Fiske, 129 Minn. 380, 152 N. W. 774.

(43) See Hart v. Hart, 110 Minn. 478, 481, 126 N. W. 133 (reversal
held to necessitate a new trial).

(46) Lawton v. Fiske, 129 Minn. 380, 152 N. W. 774.

444. Reversal of order denying new trial—A reversal of an order deny-
ing a new trial and granting one for failure of respondent to serve a
brief opens the whole case, which goes back for trial upon the same basis
that it would have been tried if the district court had granted a new
trial in the first instance. Banks v. Penn. Railroad Co., 111 Minn. 48,
126 N. W. 410.

PROCEEDINGS IN LOWER COURT AFTER REMAND

454. Law of the case—(68) Minnesota Land & immigration Co. v.
Munch, 118 Minn. 340, 136 N. W. 1026.

455. Compliance with mandate—(69) Bilsborrow v. Pierce, 114 Minn.
185,130 N. W. 852 (modification of judgment held to be in accord with
mandate) ; Minnesota Land & Immigration Co. v. Munch, 118 Minn.
340,136 N. W. 1026 (general rule as to duty of trial court to follow man-
date stated).

456. Granting a new trial—See Digest, § 7090.

457. Matters undetermined by appeal—(74) See Minnesota Land &
Immigration Co. v. Munch, 118 Minn. 340, 136 N. W. 1026.

457a. Amendment of findings—Where specified findings of fact, and
the conclusions of law are assailed on appeal from a judgment, and the
judgment is reversed, with directions to amend the conclusions of law in
accordance with the opinion and order judgment accordingly, the find-
ings of fact become res judicata, and the trial court has no right to
amend them after remittitur, unless the mandate be first modified.
Minnesota Land & Immigration Co. v. Munch, 118 Minn. 340, 136 N.
W. 1026.

JURISDICTION OF SUPREME COURT AFTER REMAND

459. In general—(79) Hunt v. Meeker County Abstract & Loan Co.,
130 Minn. 530, 152 N.-W. 866. '

DISMISSAL OF APPEAL

461. For defective return—(81) Wilson & Thoreen v. Henningsen,
127 Minn. 520, 148 N. W. 1081.

462a. For jurisdictional defects—A respondent is not entitled to have
an appeal dismissed on the ground that the court was without jurisdic-
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tion to render the decision appealed from. State v. George, 123 Minn.
59, 142 N. W. 945.

463. Moot and academic questions—Decisions should be limited to
real controversies, in actions involving facts and rights asserted there-
under. Moot questions will not be determined on appeal. Anderson v.
Louisberg, 121 Minn. 528, 141 N. W. 97; De Graff v. Moench, 121 Minn.
531, 141 N. W. 1134; National Council v. Ruder, 126 Minn. 154, 147 N.
W. 959; Hansen v. N. W. Telephone Exchange Co., 127 Minn. 522, 149
N. W. 131.

Action upon a judgment rendered in another state. Defence that an
appeal had been taken from the judgment, and dismissal of the Minne-
sota action by the trial court. Where, upon appeal in the foreign state
a new trial of the action in which the judgment was rendered has been
granted, before the hearing of an appeal in the Minnesota action, our
supreme court will dismiss the appeal. De Graff v. Moench, 121 Minn.
531, 141 N. W. 1134.

Where, pending appeal in mandamus proceedings to compel a recorder
to certify a petition for the recall of a mayor, an election is held at which
the mayor sought to be recalled is defeated, and he goes out of office,
the appeal will be dismissed as involving only a moot question. State v.
City Recorder, 129 Minn. 535, 152 N. W. 654.

465. Appeal from non-ap‘pealable order or judgment—(86) Renville
County v. Minneapolis, 112 Minn. 487, 128 N. W. 669.

466a. Effect of dismissal on case in supreme court—The dismissal of
an appeal leaves no basis for a decision by the supreme court on the
merits for the dismissal takes the case out of that court. Banks v. Penn.
Railroad Co., 111 Minn. 48, 126 N. W. 410.

468. Practice—Affidavits—Notice—(89) Mastin v. May, 130 Minn.
281, 153 N. W. 756.

REHEARINGS

471. Rehearing allowed—Where the statement of facts in the original
opinion was inaccurate and the case infportant. Wallenberg v. Minneap-
olis, 111 Minn. 471, 127 N. W. 422, 856.

(3) Dodge v. Chicago etc. Ry. Co., 111 Minn. 123, 126 N. W. 627.

472. Rehearing denied—Where a question was not raised or litigated
in the trial court. First Nat. Bank v. Persall, 110 Minn. 333, 125 N.
W. 506, 675.

474. Time of application—(22) Hunt v. Meeker County Abstract &
“Loan Co., 130 Minn. 530, 152 N. W. 866.
46



APPEARANCE

476. Effect of general appearance—A general appearance in the dis-
trict court waives defects in perfecting an appeal from a justice court, if
the district court has jurisdiction of the subject-matter. Spitzhak v.
Regenik, 122 Minn. 352, 142 N. W. 709. See Digest, § 5334.

(27) Banks v. Penn. Railroad Co., 111 Minn. 48, 126 N. W. 410. See
Spitzhak v. Regenik, 122 Minn. 352, 142 N. W. 709.

(29) Banks v. Penn. Railroad Co., 111 Minn. 48, 126 N. W. 410 (for-
eign corporation).

478. Validating a void judgment by appearance—An appearance to set
aside a judgment void because of an unauthorized service of summons is
not rendered general by also challenging the jurisdiction of the court
over the subject-matter. Spencer v. Court of Honor, 120 Minn. 422, 139
N. W. 815.

(33) Spencer v. Court of Honor, 120 Minn. 422, 139 N. W. 815.

479. General appearance—What constitutes—Presence in court at a
general term call of the calendar, when the case is set for trial, without
either participation or objection, does not constitute a general appear-
ance. Spitzhak v. Regenik, 122 Minn. 352, 142 N. W. 709.

(38) Quaker Creamery Co. v. Carlson, 124 Minn. 147, 144 N, W. 449

481. Special appearance—What constitutes—An appearance of a con-
testee in an election contest to resist, on jurisdictional grounds, a motion
for leave to reserve a notice of contest, held a special appearance. Whit-
tier v. Farmington, 115 Minn. 182, 131 N. W. 1079.

An appearance of a county attorney to oppose a motion to vacate the
forfeiture of a bail bond held not to give the court jurisdiction over the
county. Edwards v. Hennepin County, 116 Minn. 101, 133 N. W. 469.

Defendant did not appear generally from the mere fact that, in sub-
scribing the notice of motion to set aside the summons, its attorneys did
not limit their authority to a special appearance, the notice itself showing
their appearance for defendant to be for a special purpose; nor did the
fact that the court in the order to show cause stayed proceedings convert
defendant’s special appearance to a general appearance. Schlesinger v.
Modern Samaritans, 121 Minn. 145, 140 N. W. 1027.

An order, entered upon a special appearance, to show cause why the
service of the summons and complaint should not be set aside as insuffi-
cient to confer jurisdiction, did not convert the special into a general ap-
pearance by reason of the fact that, in addition to reciting the special ap-
pearance, it enlarged the time for answering in the event that the serv-
ice should be held sufficient. The special appearance was not made gen-
eral by an adjournment, granted at the defendant’s request, of the hear-
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481-516 APPEARANCE—ARREST

ing upon the order to show cause. Longcor v. Atlantic Terra Cotta Co.,
122 Minn. 245, 142 N. W. 310.

(50) Big Vein Coal Co. v. Read, 229 U. S. 31.

(51) Whittier v. Farmington, 115 Minn. 182, 131 N. W. 1079; Davis
v. Cleveland etc. Ry. Co., 217 U. S. 157.

(52) Spencer v. Court of Honor, 120 Minn. 422, 139 N. W. 815 (an
appearance by way of motion to set aside a judgment rendered upon an
unauthorized and void service of the summons, being specifically limited
to the purposes of the motion, held a special appearance, though the mo-
tion also challenged the jurisdiction of the court over the subject-matter
of the action).

482. Proceeding to trial after special appearance—Waiver—(58) Getty
v. Alpha, 115 Minn. 500, 133 N. W, 159,

ARBITRATION AND AWARD
IN GENERAL
492, Hearing—Notice—(81) See American Central Ins. Co. v. Dis-
trict Court, 125 Minn. 374, 147 N. W. 242.
498. Revocation of submission—(89) Note, 138 Am. St. Rep. 640.

AT COMMON LAW

499. In general—Validity and binding force of arbitration agreements.
Note, 47 L. R. A. (N. S.) 337.
(97) Note, 47 L. R. A. (N. S.) 337,

ARREST

512, Without warrant—(32) Note, 8 Am. St. Rep. 679.
(38) Witte v. Haben, 131 Minn. —, 154 N. W. 662 (arrest of insane
person by officer).
516. Resisting arrest—(47) Note, 84 Am. St. Rep. 679.
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ARSON

517b. What constitutes—Attempt—Evidence held to show attempt to
commit arson in the third degree. State v. Dumas, 118 Minn. 177, 136
N. W. 311

What constitutes arson and who may commit it. Note, 101 Am. St.
Rep. 21.

518. Indictment—An indictment for arson in the third degree is not
bad because it fails to state that the burning was “under circurhistances
not amounting to arson in the first or second degree,” nor because the
acts charged might also constitute a crime under R. L. 1905, § 5126.
State v. Roth, 117 Minn. 404, 136 N. W. 12.

An indictment for attempted arson in the third degree sustained.
State v. Dumas, 118 Minn. 77, 136 N. W. 311.

520. Evidence—Admissibility—(53) State v. Roth, 117 Minn. 404, 136
N. W. 12 (evidence relating to insurance held admissible); State v.
O'Hagan, 124 Minn. 58, 144 N. W. 410 (knowledge possessed by defend-
ant as to the wishes and intentions of his relatives concerning matters
of interest to him held admissible as bearing on his motives); State v.
Jacobson, 130 Minn. 347, 153 N. W. 845 (footprints may be convincing
evidence. but to be such they must be shown to correspond with the foot
or footwear of the accused).

520a. Evidence—Sufficiency—Corpus delicti—There must be proof not
only of the fact that the building burned, but also that the fire orig-
inated through criminal agency. State v. McLarne, 128 Minn. 163, 150
N. W.787 ; State v. Jacobson, 130 Minn. 347, 153 N. W. 845.

Evidence held sufficient to sustain a conviction. State v. Hendricksen,
116 Minn. 366, 133 N. W. 850; State v. Roth, 117 Minn. 404, 136 N.
W.12; State v. O’'Hagan, 124 Minn. 58, 144 N. W. 410.

Evidence held insufficient to justify a conviction. State v. Jacob-
son, 130 Minn. 347, 153 N. W, 845,
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"ASSAULT AND BATTERY

CIVIL LIABILITY

521. Definition—(58) See Lambrecht v. Schreyer, 129 Minn. 271, 152
N. W. 645.

523a. Coptributory negligence—Contributory negligence of plaintiff
is no defence to a civil action for assault and battery. Lambrecht v.
Schreyer, 129 Minn. 271, 152 N. W. 645.

524. What constitutes—Various forms considered—A recovery has
been sustained where an officer in serving papers on a woman threat-
ened to come and kick her out of the house if she did not settle a claim
within three days, and reached for her through an open door to seize
her. Austin v. Moffett, 113 Minn. 290, 129 N. W. 388.

Striking a Horse driven by another, from malice, wantonness, or reck-
lessness, so that the driver is injured, is an assault. One who whips up
his own horses to great speed and passes the team of another, driving
near and yelling loudly, if such acts are done recklessly and in such man-
ner as to be likely to produce injury, and so that they do cause injury,
commits an assault. Lambrecht v. Schreyer, 129 Minn. 271, 152 N.
W. 645.

(67) Jansen v. Minneapolis & St. L. R. Co., 112 Minn. 496, 128 N. W.
826; Mark v. Fink, 125 Minn. 401, 147 N. W. 279; Duer v. Gagnon, 129
Minn. 517, 152 N. W. 880.

525. Indecent assault—(76) Bingham v. Bernard, 36 Minn. 114, 30 N.
W. 404 (evidence—explanation of written admission—instructions as to
evidence of reputation for chastity held not erroneous—cautionary in-
structions held not erroneous).

527. Pleading—Justification is generally new matter to be specially
pleaded. Evertson v. McKay, 124 Minn. 260, 144 N. W. 950.

A general allegation of permanent injury resulting from an assault
and battery alleged to have been committed upon plaintiff by defendant
held sufficient to admit evidence of the nature and character of the
injury so claimed to be permanent. The proper practice in such a case,
where the general allegation is deemed insufficient, is to move the court
for more specific allegations. Evertson v. McKay, 124 Minn. 260, 144
N. W. 950.

(78) Foran v. Levin, 76 Minn. 178, 78 N. W. 1047.

528a. Evidence—Admissibility—Where in a civil action for assault

and battery, no question arises as to which party was the aggressor, and

the issue is defence of self or property, plaintiff’s reputation for turbu-

lence or violence, uncommunicated to defendant, is inadmissible. The
50
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ASSAULT AND BATTERY 528a-534

trial court did not abuse its discretion in allowing plaintiff to be inter-
rogated on cross-examination as to a prior independent assault com-
mitted by her upon a third person, such being within the permissible
field of examination as to collateral matters to shake credibility; but it
was improper to allow defendant subsequently to introduce testimony
contradicting the answers so elicited. Campbell v. Aarstad, 124 Minn.
284,144 N. W. 956.

Evidence of threats of violence made by defendant against plaintiff
two vears and four months before the assault held admissible. Lam-
brecht v. Schreyer, 129 Minn. 271, 152 N. W. 645.

529. Evidence—Sufficiency—(83) Evertson v. McKay, 124 Minn. 260,
144 N. W. 950; Mark v. Fink, 125 Minn. 401, 147 N. W. 279; Duer v.
Gagnon, 129 Minn. 517, 152 N. W. 8380; Likum v. Porter, 131 Minn.
—, 154 N. W. 1070.

531. Damages—In general—(91) Austin v. Moffett, 113 Minn. 290,
129 N. W. 388 (miscarriage); Moore v. Fisher, 117 Minn. 339, 135 N.
W. 1126 (impairment of hearing); Likum v. Porter, 131 Minn. —, 154
N. W. 1070.

(94) Germann v. Great Northern Ry. Co., 114 Minn. 247, 130 N. W.
1021 (verdict for $2,000 held excessive and new trial granted); Evert-
son v. McKay, 124 Minn. 260, 144 N. W. 950 (verdict for $1,200—reduced
to $850) ; Mark v. Fink, 125 Minn. 401, 147 N. W. 279 (assault caused
a rupture of a permanent nature—plaintiff a grocer—rupture did not
interfere with his earning capacity—verdict for $5,000 reduced on ap-
peal to $3.000).

(95) Austin v. Moffett, 113 Minn. 290, 129 N. W. 388 (pregnant
woman—miscarriage—permanent nervous condition—verdict for $1,-
000) ; Moore v. Fisher, 117 Minn. 339, 135 N. W. 1126 (verdict for
$500) ; Evenstad v. Stevens, 120 Minn. 532, 139 N. W. 1134 (verdict for
$500) ; Nettle v. Flour City Ornamental Iron Works, 126 Minn. 530,
148 N. W. 42 (plaintiff struck in face—loss of several teeth—verdict for
$750) ; Duer v. Gagnon, 129 Minn. 517, 152 N. W. 880 (laborer—right
leg broken—confined to hospital fourteen weeks—verdict for $1,200).

532. Exemplary damages—(97) Moore v. Fisher, 117 Minn. 339, 135
N. W. 1126.

§33. Mitigation of damages—(1) See Quimby v. Minnesota Tribune
Co., 38 Minn. 528, 38 N. W. 623 (provocation—cooling time).

CRIMINAL LIABILITY

534. What constitutes—In general—Unlawfully discharging a firearm
1o frighten a person, though not intending to hit him, is an assault and
battery, if he is hit. State v. Lehman, 131 Minn. —, 155 N. W. 399.
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537-555 ASSAULT AND BATTERY—ASSIGNMENTS

537. Self-defence—In cases of homicide or assault, no burden rests
upon defendant to prove that his act was justifiable, because in self-
defence; but the jury, to convict, must be satisfied beyond a reasonable
doubt that the act was not justifiable on such ground. State v. McGrath,
119 Minn. 321, 138 N. W. 310.

- 539. Indictment—The term “wilfully” imports designedly and inten-

tionally; and an indictment for an assault which follows the language
of the statute and charges that defendant wilfully assaulted another
and wilfully inflicted grievous bodily harm upon him sufficiently charges
an intent to inflict such harm. State v. Lehman, 131 Minn. —, 155
N. W. 399.

541. Evidence—Admissibility—(20) State v. McCoy, 112 Minn. 424
128 N. W. 465 (improper cross-examination of defendant).

547. Evidence—Sufficiency—(27) State v. Lee, 126 Minn. 402, 148 N.
W. 280 (conviction for assault in the second degree held not contrary
to the evidence nor contrary to law).

ASSIGNMENTS
IN GENERAL

554, What constitutes—In an action for injury and destruction of per-
sonalty by a fire alleged to have been set by defendant’s locomotive, evi-
dence held sufficient to show an assignment of the property owner’s
claim for such injury and destruction to the plaintiffs. Babcock v. Ca-
nadian Northern Ry. Co., 117 Minn. 434, 136 N. W. 275.

(38) See Vollmer v. Big Stone County Bank, 127 Minn. 340, 149 N.
W. 545.

(40) See Hodgdon v. Peet, 122 Minn. 286, 293, 142 N. W. 808 (rule
held inapplicable).

555. Equitable assignments—Courts of equity have departed from the
rule of the common law by upholding assignments of mere expectancies
and possibilities of the future acquisition of the thing assigned. Courts
of equity do not, like courts of law, confine themselves to the giving
of effect to assignments of rights and interests which are absolutely
fixed and in esse. On the contrary, they support assignments, not only
of choses in action, but of contingent interests and expectancies, and also
of things which have no present actual or potential existence, but rest
in mere possibility only. In respect to the latter, it is true that the as-
signment can have no positive operation to transfer, in prasenti, prop-
erty in things not in esse; but it operates by way of present contract, to
take effect and attach to the things assigned when and as soon as they
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ASSIGNMENTS - 558-560

come into esse. Except in cases prohibited by statute, whenever the par-
ties by their contract in clear terms express an intention to create a pos-
itive lien upon personal property, not then owned, but to be subsequently
acquired, by the mortgagor, whether then in esse or not, the mortgage
attaches as a lien on the property as soon as the mortgagor acquires
it, as against the mortgagor and all claiming under him either by vol-
untary transfer or with notice, precisely as if the property had been in
being and belonged to the mortgagor when the mortgage was executed.
Of course, it is necessary, as in the case of any mortgage, that the prop-
erty should be definitely pointed out, so that it may be distinguished or
identified. The rule applies to assignments as well as to chattel mort-
gages or other contracts. The distinction between the equity rule and
the common law is that under the latter the assignment passes a pres-
ent title, while under the former, or rule in equity, the title passes at the
time the thing assigned comes into being. The assignment must appear
to have been made in good faith and for a valuable consideration, and
the rights of subsequent claimants are governed by the principles of law
pertinent to that subject. Hillsdale Distillery Co. v. Briant, 129 Minn.
223,152 N. W. 265.

558. Mode of assigning things in action—A time check issued by a
contractor, or his foreman, to a laborer, containing a memorandum of
the time of labor and the amount he is entitled to receive therefor, is the
evidence and symbol of his claim for such labor. The indorsement in
blank of such a check and a delivery thereof is an assignment in writing
of the claim for labor, as required by the statute. Small v. Smith, 120
Minn. 118,139 N. W. 133. )

The words “sell, assign and transfer” are usual. See Carlson v. Smith,
127 Minn. 203, 149 N. W. 199.

(47) See Kersten v. Kersten, 114 Minn. 24, 129 N. W. 1051 (assign-
ment of mortgage—sufficiency of delivery).

(48) Telford v. Henrickson, 120 Minn. 427, 139 N. W. 941 (statute pro-
vides a mere rule of evidence—does not require a recording or registering
within the meaning of the bankruptcy act) ; Leonard v. Farrington, 124
Minn. 160, 144 N. W. 763.

558a. Filing—Failure to file the assignment of a debt as provided by
section 7017, G. S. 1913, does not render such assignment absolutely
void, but casts upon the assignee the burden of proving that it was made
in good faith and for a valuable consideration. Leonard v. Farrington,
124 Minn. 160, 144 N. W. 763.

560. Partial assignments—Conceding that when a debtor refuses to
recognize an assignment, an independent action by the assignee against
the debtor will not lie when only a part of the debt is assigned, the rule
has no application where the debtor has notice of the assignment and
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560-566 ASSIGNMENTS

makes no objection thereto. Cross v. Page & Hill Co., 116 Minn. 123, 133
N. W. 178.

(53) See Merchants Nat. Bank v. Sexton, 228 U. S. 634 (effect of
partial assignment of claim secured by a common fund).

561. Notice—A service of a statutory notice to terminate a land con-
tract may be made on the person named in the contract as vendee, in
the absence of a notice of assignment. Hage v. Benner, 111 Minn. 365,
127 N. W. 3.

(55,56) Cross v. Page & Hill Co., 116 Minn. 123, 133 N. W. 178,

WHAT ASSIGNABLE

563. Common-law rule—Under the early common law a chose in ac-
tion not within the law merchant could not be assigned, and the rule had
particular application to rights and things in expectancy, and not in ex-
istence at the time of the assignment. But by statute and judicial de-
cisions the old rule has been modified, so that in most of the states of
this country it is now held that all choses in action which survive the
death of the holder and pass to his personal representative may be as-
signed precisely as under the rule of the law merchant. The extension
of the rule was found necessary to keep the law in touch with advanced
conditions in commercial activities, and to sustain and uphold transac-
tions of everyday occurrence outside of and beyond the law merchant
rule. Though under the strict letter of the old rule neither property nor
property rights having no present existence can be mortgaged or trans-
ferred by assignment, yet to uphold and sustain many such transactions
the rule of potential existence was invented, under which a mortgage
of crops to be grown in the future, the assignment of wages to be earned
under an existing contract of employment, and other rights having a
substantial foundation in anticipation, have been held valid. And such
is the rule now applied generally in this country as well as in England.
Hillsdale Distillery Co. v. Briant, 129 Minn. 223, 152 N. W. 265.

(65) See Ames, Lectures on Legal History, 210.

564. Test of assignability—(68) Babcock v. Canadian Northern Ry.
Co., 117 Minn. 434, 136 N. W. 275; Hillsdale Distillery Co. v. Briant,
129 Minn. 223, 152 N. W. 265.

565. Rights of action ex delicto—(69) 24 Harv. L. Rev. 670.
(71) Babcock v. Canadian Northern Ry. Co., 117 Minn. 434, 136 N. W.
275.

566. Claims for services—Wages—One who has contracted to perform
certain specified work may assign his claim for the compensation to be
received therefor before the work has been completed. Leonard v. Far-
rington, 124 Minn. 160, 144 N. W. 763.

54



ASSIGNMENTS 566-571

The statute requiring notice to the employer of an assignment of wages
is constitutional. Fay v. Bankers Surety Co., 125 Minn. 211, 146 N. W.
359. :

(72) See Hillsdale Distillery Co. v. Briant, 129 Minn. 223, 152 N. W.
265; Mutual Loan Co. v. Martell, 222 U. S. 225; 5 Mich. L. Rev. 115.

569. Held assignable—A claim for damages for the destruction of per-
sonal property by fire. Babcock v. Canadian Northern Ry. Co., 117
Minn. 434,136 N. W. 275.

An agreement to repurchase corporate stock. First Nat. Bank v. Cor-
poration Securities Co., 128 Minn. 341, 150 N. W. 1084.

Rights to land under the Chippewa treaty of February 22, 1855.
Kipp v. Love, 128 Minn, 498, 151 N. W. 201.

A contract for the purchase of land. Cornell v. Upper Michigan Land
Co., 131 Minn. —, 155 N. W. 99.

A claim for refundment, under G. S. 1913, § 3150, of money paid for a
liquor license. Hillsdale Distillery Co. v. Briant, 129 Minn. 223, 152 N.
W. 265.

(94) Small v. Smith, 120 Minn. 118, 139 N. W, 133,

EFFECT

571. In general—An assignee is not necessarily limited to the remedies
of his assignor. Anderson v. Amidon, 114 Minn. 202, 130 N. W. 1002.

The assignment of an executory contract by one party to it does not
relieve the assignor of his personal liability to the other contracting
party, nor does it create a personal liability on the part of the assignee,
without provision to that effect. But the assignee may not enforce the
contract against the other contracting party until the obligations which
the contract imposes have been performed by some one. He takes his as-
signment incumbered by all the burdens to which it was subject in the
hands of the assignor. As between him and his assignor, the assignment
likewise passes the benefits subject to the burdens, and unless he has so
stipulated he cannot require the assignor to continue to bear the bur-
dens of the contract while he enjoys the benefits. Pioneer Loan & Land
Co. v. Cowden, 128 Minn. 307, 150 N. W. 903.

An assignment of a claim for damages to personal property by fire to
the plaintiffs, who, as insurers of the property, paid the loss to the own-
ers, held not based upon the policy pursuant to which such payment was
made and hence not affected by any illegality which may have existed in
the policy. Babcock v. Canadian Northern Ry. Co., 117 Minn. 434, 136
N. W, 275,

An assignment of a contract held not to assign another contract be-
tween plaintiff and defendant and not to pass title to certain material in
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571-601a ASSIGNMENTS FOR BENEFIT OF CREDITORS

process of manufacture by defendants. Itasca Cedar & Tie Co. v. Mc-
Kinley, 124 Minn. 183, 144 N. W. 768.
(5) Leonard v. Farrington, 124 Minn. 160, 144 N. W. 763.

572. Assignee takes subject to equities—(8) Sce, as to rule in New
York, Selwyn & Co. v. Waller, 212 N. Y. 507, 106 N. E. 321.

575. Assignment carries securities and remedies—(16) Cornell v. Up-
per Michigan Land Co., 131 Minn. —, 155 N. W. 99 (land contract—
right to sue for rescission).

ACTIONS

577. Pleading—(21) Fay v. Bankers Surety Co., 125 Minn. 211, 146
N. W. 359 (general allegation of assignment of wages—issue as to non-
compliance with G. S. 1913, § 3858, requiring notice of assignments of

wages to employer, held raised by a general denial). See Dunnell, Minn.
Pl 2 ed. § 169.

ASSIGNMENTS FOR BENEFIT OF
CREDITORS

IN GENERAL

578. Right to make—(23) Moore v. Bettingen, 116 Minn. 142, 133 N.
W. 561.

580. What constitutes—An assignment held not valid either as a com-
mon-law assignment for the benefit of creditors, or as a trust under R.
L. 1905, § 3249(6). Moore v. Bettingen, 116 Minn. 142, 133 N. W. 561.

581. Nature of statute and proceedings—(30) Mitchell v. Green, 125
Minn. 24, 145 N. W. 404.

DEED OF ASSIGNMENT

596a. Gives creditors a vested interest—Where a debtor, by trust deed
assented to by all his creditors, conveyed his property to trustees to be
converted into money, and the proceeds thereof to be distributed to his
creditors, the creditors took a vested and not a contingent interest in
the trust estate, National Surety Co. v. Hurley, 130 Minn. 392, 153 N.
W. 740.

ASSIGNEES

60la. Sale by assignee—Approval—Discharge of assignee—Acquies-

cence of parties in interest—Where the assignee, under an assignment

for the benefit of creditors, made a sale of real estate in which all parties

in interest acquiesced, the discharge of the assignee by the court, on

-the ground that he had fully performed his trust, will be deemed an ap-
56



ASSOCIATIONS 614-618b

proval of such sale as against an objection raised more than ten years
later by a stranger to both the assignment proceedings and the title. An
assignment for the benefit of creditors is the exercise of a common-law
right, and the assignee derives his title and power of sale from the deed
of assignment and not from the statute. The statute merely regulates
the manner of creating and executing the trust. If the assignee made
the conveyance in question without the court having approved the sale,
such conveyance was not void, but only voidable; and, all parties in in-
terest having acquiesced therein, the title vested in the grantee, Mitch-
ell v. Green, 125 Minn. 24, 145 N. W. 404.

ADMINISTRATION

614. Releases—A common-law assignment for the benefit of creditors,
which requires a release of the debtor in consideration of the right to
participate in the proceeds of the trust, is invalid as to creditors not as-
senting to the same. A creditor who does not assent to such an assign-
ment may attack it in any appropriate proceeding, and is not required
to resort to bankruptcy or insolvency proceedings. Moore v. Bettingen,
116 Minn. 142, 133 N. W. 561.

(41) Note, 50 L. R. A. (N. S.) 714,

ASSOCIATIONS

618a. Defence of actions against members—Notice of action—The by-
laws of a society of physicians for mutual protection against claims for
malpractice held applicable to claims arising prior to their adoption.
Where plaintiff had made due application to the secretary of the society
for assistance, as provided by the by-laws, held that he was not required
to apply to its council, or to give notice of a second action on the same
claim after defendant’s refusal to consider his demand with reference
to the first, which was dismissed. The burden of proving that a demand
for aid under the by-laws of the society. involved a claim upon which a
member was not entitled to aid was on the society. Penhall v. Minn.
State Medical Assn., 126 Minn. 323, 148 N. W. 472.

618b. Expulsion of members—Members of an association may be ex-
pelled in accordance with the by-laws, though the acts on which the ex-
pulsion is based are of a criminal nature for, which the member has been
prosecuted in court and acquitted. Miller v. Hennepin County Medical
Society, 124 Minn. 314, 144 N. W. 1091.
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ASSUMPSIT

620. History—(51) See Dunnell, Minn. Pl 2 ed. §§ 528-534.
621. Pleading—(52) See Dunnell, Minn. Pl. 2 ed. §§ 528-534.

ATTACHMENT
IN GENERAL

622. Nature—Our remedy by attachment and garnishment had its
origin in the ancient custom of foreign attachment in London, under
which a debt was regarded as having a situs wherever the debtor might
be found. Starkey v. Cleveland etc. Ry. Co., 114 Minn. 27, 130 N.
W. 540.

625. Jurisdiction—How acquired—(63) Spokane Merchants Assn. v.
Coffey, 123 Minn. 364, 143 N. W. 915. See Digest, § 7836.

GROUNDS

629. Fraudulent disposition of property—If a conveyance of real es-
tate made by a non-resident debtor is fraudulent as to creditors, the land
remains the property of the debtor as against such creditors, and may
be seized by them under a writ of attachment as the basis of an action
against such nonresident. Where such attachment has been made, the
creditor has the right to proceed to judgment and to sell the real estate
thereunder without first contesting the validity of the conveyance. The
service of the summons upon the debtor in such an action cannot be set
aside upon affidavits that he has no interest in the property. The valid-
ity of the conveyance cannot be determined upon affidavits, nor in an ac-
tion to which the claimant thereunder is not a party. Spokane Mer-
chants Assn. v. Coffey, 123 Minn. 364, 143 N. W. 915.

A preferential transfer or payment, without actual fraud, does not con-
stitute a disposition of property with intent to delay and defraud cred-
itors, so as to authorize the issuance of a writ of attachment, under R.
L. 1905, § 4216 (G. S. 1913, § 7846). Crookston State Bank v. Lee, 124
Minn. 112, 144 N. W. 433.

Mere constructive fraud, implied by law from the giving of a chattel
mortgage with an agreement giving the mortgagor the right to retain
possession of the property and dispose of it as his own, is not sufficient
to authorize an attachment. There must be an actual, personal intent
to defraud, on the part of the defendant. Harris v. Spencer, 130 Minn.
141, 153 N. W. 125.
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632. Non-residents—(74) See Thompson v. Peterson, 122 Minn. 228,
142N. W. 307; Note, L. R. A. 1915 A. 400.

PROCEDURE

634. Time of issuance—The writ may be issued before the formal
commencement of the action, and is valid if the action is begun within
sixty days thereafter. Hudson v. Patterson, 123 Minn. 330, 143 N.
W. 792,

637. Return of sheriff—A return of a sheriff that he levied upon and
attached “all the right, title and interest” of a party has been sustained,
though not commended. Smith v. Duluth Log Co., 118 Minn. 432, 137
N. W. 6.

A return of a levy on logs held to describe them sufficiently. Smith
v. Duluth Log Co., 118 Minn. 432, 137 N. W. 6.

The service by a sheriff of a writ of attachment is presumed to have
been made within the county of which he is sheriff. Smith v. Duluth
Log Co., 118 Minn. 432, 137 N. W. 6.

639. Form of writ—(4) Note, 107 Am. St. Rep. 894.

643. Discharge on bond—(11) Right of obligor on bond to attack
attachment. Note, 32 L. R. A. (N. S.) 401

LIEN

650. On realty—(20) Kelly v. Byers, 115 Minn. 489, 132 N. W. 919.
See Digest, § 8307.
VACATION

662. Question on appeal—(47) Viers v. Perry, 112 Minn. 348, 127 N.
W. 1120; Ekberg v. Swedish-American Pub. Co., 114 Minn. 519, 130
N. W. 1032,

ATTORNEY AND CLIENT
IN GENERAL

666. Summary jurisdiction over attorneys—Courts have common-law
and statutory power to compel attorneys, in a summary proceeding, to
pay to their clients money which they have received for them. Clients
are not required to resort to an ordinary action. This power should be
exercised cautiously, yet resolutely, and so as to secure justice ‘to both
parties. The proceeding may be based on affidavits, or oral evidence
may be taken and a finding made by the court, or a reference may be
directed, or an issue sent to a jury. But whatever procedure is adopted
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it should be characterized by reasonable speed. Landro v. Great North-
ern Ry. Co., 112 Minn. 87, 141 N. W. 1103.

(56) Salo v. Duluth & Iron Range R. Co., 124 Minn. 526, 114 N. W.
1134.

668. Contracts of employment—A contract of employment between an
attorney and his client, whereby the client is prohibited from settling
his cause of action unless the attorney consents thereto, is contrary to
public policy and void. A clause in such contract wherein the client
agrees not to employ any other attorney to present, prosecute, or col-
lect the claim, and not to settle the claim except through the attorney
named in the contract, is held to be an attempt to prohibit the client
from settling without the consent of the attorney, and to vitiate the
entire contract. Burho v. Carmichiel, 117 Minn. 211, 135 N. W. 386.

(59) Smith v. Funk, 114 Minn. 367, 131 N. W. 377 (finding that de-
fendant was not acting as attorney for plaintiff in a certain transaction
sustained) ; Kreatz v. McDonald, 123 Minn. 353, 143 N. W. 975 (em-
ployment held a question for the jury); Traxler v. Minneapolis Cedar
& Lumber Co.,, 128 Minn. 295, 150 N. W. 914 (evidence of employment
conclusive).

670. Notice to attorney notice to client—(62) Note, 57 Am. St. Rep.
914.

672. Contracts—Good faith—Burden of proof—(67,68) Garceau v.
McNamara, 125 Minn. 130, 145 N. W. 809 (purchase by attorney of sub-
ject-matter of litigation—burden of proof—good faith—acquiescence of
client).

674. Liability of attorney to client—(71) Kreatz v. McDonald, 123
Minn. 353, 143 N. W. 975 (action for neglecting to foreclose a mechanic’s
lien—question of defendant’s employment as attorney held one of fact
for the jury—new trial granted for errors in the charge).

675a. Offences—Advertising for divorce business—Attorneys at law
are forbidden by statute from advertising for divorce business. The
statute has been held constitutional against the objection that it im-
paired vested rights. State v. Giantvalley, 123 Minn. 227, 143 N. W.
780 (conviction under statute sustained).

REMOVAI AND SUSPENSION OF ATTORNEYS

678. Causes—An attorney may be suspended for advertising for di-
vorce business contrary to the statute. State Board v. Giantvalley, 123
Minn. 529, 143 N. W. 1135.

An attorney may be disbarred for acts constituting a criminal offence
for which he has been tried in court and acquitted. Miller v. Hennepin
County Medical Society, 124 Minn. 314, 144 N. W. 1091.
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(75) State Board v. Reineke, 124 Minn. 528, 144 N. W. 1134; State
Board v. Thoen, 124 Minn. 529, 144 N. W. 1135.

(76) State Board v. Cary, 112 Minn. 101, 127 N. W. 466 (misappro-
priation of funds—unprofessional conduct); State Board v. Bensel, 119
Minn. 532, 137 N. W. 1115 (inserting grossly libelous charges in com-
plaint which were wholly irrelevant to any issue in the case); State
Board v. Downey, 121 Minn. 529, 141 N. W. 1134 (misappropriation of
funds of client—effect of attorney leaving state—final judgment of dis-
barment suspended); State Board v. Novotny, 122 Minn. 490, 142 N.
W. 733 (misappropriation of funds of client—betrayal of trust and con-
fidence of client) ; State Board v. De La Motte, 123 Minn. 54, 142 N. W.
929 (withdrawing a motion for a new trial without the knowledge or
authority of his client—drawing contracts so as to cover up champerty) ;
State Board v. Prigge, 129 Minn. 540, 152 N. W. 1103 (wilful misconduct
in profession—wilful disobedience of an order of court). See Note, 45
Am. St. Rep. 71.

682a. Practice—The petition should present the evidence in an orderly
and concise form and the testimony should be upon oath. State Board
v. De La Motte, 123 Minn. 54, 142 N. W. 929,

AUTHORITY OF ATTORNEYS

684b. Law of agency applicable—Notice of authority—The rules of
law applicable to principal and agent control the relation of attorney and
client and persons dealing with an attorney are bound to take notice of
his authority. Gibson v. Nelson, 111 Minn. 183, 126 N. W. 731.

685. Authority to appear—Proof—Stay—(89-95) Note, 126 Am. St.
Rep. 33.

687. To employ associate counsel—(98) Brewer v. Hartman, 116
Minn. 512, 134 N. W. 113.

688. Conduct of litigation—An attorney has no exclusive control over
litigation committed to his charge. Absolute control thereof rests with
his client. Gibson v. Nelson, 111 Minn. 183, 126 N. W. 731. See Note,
132 Am. St. Rep. 148.

A contract between attorney and client is void, if the client is thereby
excluded from control of the cause of action. Patterson v. Adan, 119
Minn. 308, 138 N. W. 281.

The court is generally justified in acting upon statements and con-
cessions in relation to the case, deliberately made by counsel, in open
court, during the progress of the trial. Independent School District v.
School District, 130 Minn. 19, 153 N. W. 113,

690. Compromise of claims—Under a general retainer an attorney has
no implied authority to compromise his client’s cause of action, except
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when confronted with an emergency, and prompt action is necessary
to protect the interests of his client, and there is no opportunity to con-
sult with him. Gibson v. Nelson, 111 Minn. 183, 126 N. W. 731.

697. Held to have authority—(13) Rodgers v. United States & Do-
minion Life Ins. Co., 127 Minn. 435, 149 N. W. 671.
(22) See Gibson v. Nelson, 111 Minn. 183, 126 N. W. 731.

COMPENSATION

699. Allowance by court—Discretion—Proof—(33) State v. District
Court, 113 Minn. 304, 129 N. W. 583.

701. Contracts—Value of services—Evidence—Particular contracts
fixing the amount of compensation construed. Johnson v. Great North-
ern Ry. Co., 128 Minn. 365, 151 N. W. 125; Gray v. Bemis, 128 Minn.
392,151 N. W. 135.

Where an attorney is involved with others as a party to a lawsuit, and
his interest in the litigation is large and in a measure antagonistic to
theirs, an agreement on their part to pay him for his services will not
readily be implied. Fryberger v. Anderson, 125 Minn. 322, 147 N.
W. 107.

(35) Stevens v. Wisconsin Farm Land Co., 124 Minn. 421, 145 N. W.
173; McCaughey v. Wilson, 130 Minn. 196, 153 N. W. 310.

702. Actions—Pleading—Burden of proof—Sufficiency of evidence—
Findings—(43) Gedney v. Ayers, 111 Minn. 66, 126 N. W. 398 (action
against attorney for money had and received—counterclaim for services
as attorney—compensation to be one-third of an estate—meaning of “es-
tate”—findings justified by the evidence); Brewer v. Hartman, 116
Minn. 512, 134 N. W. 113 (finding that defendant never authorized em-
ployment of plaintiff as associate counsel sustained—burden of proof);
Scannell v. Hendrickson, 119 Minn. 529, 137 N. W. 1 (finding of im-
plied contract to pay reasonable compensation and the amount sustained
—claim presented to probate court); Moriarty v. Maloney, 121 Minn.
285, 141 N. W. 186 (the evidence in this case is sufficient to sustain the
findings of the trial court—defendants, having tendered payment of the
full amount called for in a written contract, and, after its refusal, hav-
ing paid the full amount into court, cannot attack the judgment rendered
therefor on the ground that the full amount was not then due—the court,
having determined the total amount due plaintiff for services, was not
required to make a specific finding upon each item claimed by plaintiff—
there was no error in amending the findings of fact, as the evidence was
sufficient to sustain the amendment) ; Leonard v. Schall, 125 Minn. 291,
146 N. W. 1104 (complaint alleged both an express and implied con-
tract—plaintiff elected on the trial to proceed on the implied contract—
verdict for defendant held justified by the evidence) ; Comstock v. Bald-
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win, 125 Minn. 357, 147 N. W. 278 (a complaint, alleging that the plain-
tiff, an Illinois attorney, having a contract with the heirs at law of a
deceased, who had come to his death in Minnesota by the negligent act
of another, to bring an action therefor, and to take such steps as were
proper, entered into a contract with the defendant attorneys in Minne-
sota to prosecute such action with him, the fees received to be divided
equally between the plaintiff and defendants, that a recovery was had
and the fees paid to the defendants, and that the defendants refused to
pay the plaintiff the one-half agreed, states a cause of action); Crosby
v. Larson, 127 Minn. 315, 149 N. W. 466 (plaintiff sued to recover for
services rendered and disbursements made as attorney for a receiver—
upon conflicting evidence, the court found as a fact that plaintiff ren-
dered no services and made no disbursements in the capacity of attor-
ney for the receiver—the evidence is sufficient to sustain the finding);
Traxler v. Minneapolis Cedar & Lumber Co., 128 Minn. 295, 150 N. W.
914 (evidence held to show employment of plaintiff by corporation and
to justify amount of recovery); McCaughey v. Wilson, 130 Minn. 196,
153 N. W. 310 (evidence of employment held sufficient—verdict for
$5,000 held not excessive).

LIEN OF ATTORNEYS

704. Statutory—Construction of statute—(47) Desaman v. Butler
Bros., 118 Minn. 198, 136 N. W. 747.

706. On cause of action—Under R. L. 1905, § 2288, subd. 3, an at-
torney has a lien upon the cause of action of his client from the time of
the service of the summons. This lien continues to exist until it is satis-
fied or released. No notice to the opposite party or his attorney is nec-
essary to the creation of the lien. The settlement of a cause of action
upon which an attorney has a lien, made without his consent, is void as
to the attorney to the extent of his lien, and the settlement may be set
aside and the action reinstated, to enable the attorney to satisfy such lien.
Desaman v. Butler Bros., 114 Minn. 362, 131 N. W. 463. See Desaman
v. Butler Bros., 118 Minn. 198, 136 N. W. 747.

By section 4955, G. S. 1913, an attorney is given a lien for his com-
pensation upon the cause of action from the time of the service of the
summons in the action. Where the action is settled by the parties be-
fore trial without notice to or consent of the attorney, the attorney may
elect to proceed for the enforcement of his lien rights by an independent
action against the defendant, or by intervention proceedings in the origi-
nal action. Such a settlement, when made in good faith and without
purpose to defraud the attorney, is final and conclusive of the amount
of recovery in the action, and is the basis from which the attorney’s com-
pensation, fixed by a percentage agreement with the plaintiff, must be
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determined. The pendency of a former action for the same cause,
brought by other attorneys, and which was not pleaded in defense to
the second action, and of which the attorneys in the second action had
no notice, held not a bar to the lien rights of the attorneys in the second
action. The lien given by the statute covers legitimate expenditures by
the attorneys in the prosecution of the action, when included within the
contract of employment, and it is not limited to such items of costs or
disbursements as might be taxed as such against the defendant. Davis
v. Great Northern Ry. Co., 128 Minn. 354, 151 N. W. 128.

The plaintiff’s intestate was killed in Minnesota, while in the employ
of the defendant, under circumstances giving a cause of action for his
death. He was domiciled in Missouri and a general administrator was
appointed for him there. Afterwards the plaintiff was appointed special
administrator in Minnesota, and the intervener, as his attorney, com-
menced suit under the Minnesota death by wrongful act statute. After-
wards the general administrator appointed by the Missouri court settled
with the defendant. Later the plaintiff was appointed general adminis-
trator by an order of the probate court in Minnesota. Upon appeal the
order of the probate court was reversed. It is held that the intervener,
upon the commencement of the cause of action, had a lien for his com-
pensation, as provided by G. S. 1913, § 4955. Castigliano v. Great North-
ern Ry. Co., 129 Minn. 279, 152 N. W. 413.

Plaintiff agreed with his attorney that the latter should receive as his
compensation 40 per cent. of any judgment or verdict against defendant.
A verdict was had for $2,000. After judgment was entered, defendant
settled with plaintiff personally for $1,500, paying him $1,050, and retain-
ing $450 to protect itself against any attorney’s claims for services.
Plaintiff’s attorneys moved for judgment, which was thereafter entered
agdinst defendant in favor of the attorneys for $885. Held that, it be-
ing conceded that plaintiff’s attorney of record had a lien on the cause
of action, defendant was not justified in accepting plaintiff’s statement
that some one else was his attorney, nor in accepting plaintiff’s version of
the contract between himself and his attorney, in the absence of any at-
tempt by defendant to consult either the attorney of record or the at-
torney named by plaintiff. There is no error in entering judgment in
favor of the attorney of record and counsel who assisted him at the trial,
when plaintiff’s attorney of record joins his assistant with him in the
motion papers. Georgian v. Minneapolis & St. L. R. Co., 131 Minn. —,
154 N. W. 962.

710. Settlement and dismissal—Under the present statute the lien of
an attorney on the cause of action cannot be defeated by a secret set-
tlement. Desaman v. Butler Bros., 114 Minn. 362, 131 N. W. 463; Id,,
118 Minn. 198, 136 N. W. 747; Davis v. Great Northern Ry. Co., 128
Minn. 354, 151 N. W. 128,
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712. Enforcement—An attorney may enforce his lien on the cause of
action either in the original action or by an independent action. Davis
v. Great Northern Ry. Co., 128 Minn. 354, 151 N. W. 128.

The form of procedure for the enforcement of the lien is not im-
portant. Georgian v. Minneapolis & St. L. R. Co., 131 Minn. —, 154 N.
W. 962,

AUCTIONS AND AUCTIONEERS

714. Nature of an auction—(75) Note, 131 Am. St. Rep. 479.

715. Offer of property—Bid—Withdrawal of bid—(76) Note, 131 Am.
St. Rep. 479.

715a. Powers and liabilities of auctioneers—The auctioneer does not
sell his own goods; he acts, in making a sale at auction, primarily as the
agent of the seller; when the property is struck off he becomes also the
agent of the purchaser, at least to the extent of binding him by his
memorandum of sale. He is liable to the seller for a loss due to his
negligence, or to his deviating from instructions, as well as for money
paid him by purchasers. He is liable to a purchaser under certain cir-
cumstances. Wright v. May, 127 Minn. 150, 149 N. W. 9,

716. Regulation—License—An ordinance providing a license fee of
twenty-five dollars per day has been sustained. Minneota v. Martin,
124 Minn. 498, 145 N. W. 383.

The general statutes of this state providing for the licensing of auc-
tioneers has been sustained against various constitutional objections.
Wright v. May, 127 Minn. 150, 149 N. W. 9.

AUTOMOBILES—See Carriers, 1291a, 1296b; Damages, 2577b ; Evi-
dence, 3322; Highways, 4167-41671; Street Railways, 9023a, 9026.

AUTOPSY—See Dead Bodies, 2599; Insurance, 4872,

BAIL
723. Sufficiency—Necessity and sufficiency of description of offence.
Note, 38 L. R. A. (N. S.) 309.
726. Forfeiture—(3) Edwards v. Hennepin County, 116 Minn. 101,
133 N. W. 469 (relief from forfeiture—jurisdiction—notice of proceed-

ings—effect of appearance by county attorney).
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728. Definition—What constitutes—(5) Huntoon v. Brendemuehl,
124 Minn. 54, 144 N. W. 426 (an agreement between the defendant and
the predecessor in title of the plaintiff, held one of bailment and not for
the rental of storage space); Norris v. Boston Music Co., 129 Minn.
198, 151 N. W. 971 (contract held a bailment with a power of sale and
not a conditional sale—a bailment contemplates that the title shall not
pass to the bailee, but remain in the bailor, and that the property shall
return to the bailor, or be disposed of as he may diregt).

731. Contracts of hiring—Negligence—Measure of damages—A writ-
ten contract, by which plaintiff leased or hired to defendant certain hors-
es for a specified term, construed, and held to have imposed upon defend-
ant an absolute obligation to return the horses to plaintiff in as good con-
dition as when received, and not as creating an ordinary bailment, im-
posing upon defendant the exercise of reasonable care. The measure of
damages for the breach of such a contract by a return of the horses in
an injured and damaged condition, whether the injurv be permanent or
temporary, is the difference between the value of the horses when deliv-
ered and their value when returned, the diminution in value, if any, being
ing caused by the injury, and not the natural decline in the market value.
Laughren v. Barnard, 115 Minn. 276, 132 N. W. 301.

Liability of letter for negligence. 25 Harv. L. 660.

732. Liability of bailee for negligence—Proof of injury or loss makes
out a prima facie case for the plaintiff. The burden of proving that the
injury or loss did not occur through his negligence is on the bailee. This
burden is not merely a burden of going on with the evidence, but a bur-
den of establishing by a preponderance of the evidence freedom from
negligence. Rustad v. Great Northern Ry. Co., 122 Minn. 453, 142 N.
W. 727.

Where the proprietor of an automobile repair shop had notice that his
foreman was possessed of proclivities rendering it likely that he would
injure cars left at the shop for repairs, by taking them out at improper
times and making unauthorized use of them, it was such proprietor’s
duty to exercise ordinary care to protect such cars from the danger of
injury to which they were thus subjected. Action of the court, in an ac-
tion for injury to an automobile in a collision which occurred while the
foreman of the defendant’s repair shop was using it for his own private
purposes, in submitting to the jury the question as to whether the de-
fendant was guilty of negligence in retaining such foreman in his employ-
ment, sustained. Travelers Indemnity Co. v. Fawkes, 120 Minn. 353,
139 N. W. 703.
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(12) Travelers Indemnity Co. v. Fawkes, 120 Minn. 353, 139 N. W,
703 (admission of receipt and inability to return the property throws

the burden on defendant of proving that he exercised due care). See
Note, 43 L. R. A. (N. S.) 1168.

733. Liability of bailee for conversion—Neglect of a bailee to notify
the bailor of a sale of the premises, where a gratuitous bailment is kept,
is not a conversion, where no loss or misappropriation follows; nor is the
advertising of goods for sale through mistake a conversion so long as
there is no sale or loss or misappropriation; nor is the sale of a few ar-
ticles which have in some manner become commingled with the bailor’s
goods a conversion of the whole stock, in the absence of evidence as to
how the commingling took place. Brandenburg v. N. W. Jobbers Credit
Bureau, 128 Minn. 411, 151 N. W. 134. »

(14) See Varney v. Curtis, 100 N. E. 650 (Mass.); 13 Col. L. Rev.
438.

See Digest, § 1935.

734. Excuses for non-delivery—(16, 17) Note, 33 L. R. A. (N. S.) 681.

734a. Effect of chattel mortgage—After the bailment of property, the
bailor gave a note to the bailee in renewal of an old note, and secured it
by a mortgage on the property bailed. The mortgage contained the usual
printed clause to the effect that so long as the mortgagor performed
the conditions of the mortgage he should remain in possession, and that
in consideration thereof he agreed to keep the property in as good con-
dition as it then was at his own cost and expense. Held, that such a
provision in no way affects the liability of the mortgagee as bailee. Hun-
toon v. Brendemuehl, 124 Minn. 54, 144 N. W. 426.

735a. Actions by bailor against third parties—A bailor may pursue his
property and reclaim it, even in the hands of a good-faith purchaser from
or under the bailee, unless estopped by his own conduct from causing
loss to such purchaser. And this is equally true where property is con-
signed to a factor to sell, who wrongfully disposes of it to satisfy his
own debt. Where the owner ships property to a factor and the factor
wrongfully executes a bill of sale therefor to one having notice of his
wrongdoing, and thereafter such vendee sells to another to whom he
exhibits his bill of sale, and who without the production of the bill of
lading and without knowing or inquiring the source of the factor’s title,
and without knowing or inquiring by whom or on what conditions the
property had been shipped, takes it while still in the car in which it had
been shipped to the factor, the owner is not estopped from reclaiming
his property. Norris v. Boston Music Co., 129 Minn. 198, 151 N. W.
971,
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736. Actions by bailee—A bailee, though not liable to the bailor, may
recover for the wrongful act of a third party resulting in the loss of, or
injury to, the subject of bailment. If the bailee recovers he holds the
proceeds as trustee for the bailor. A recovery by either a bailor or

) Mbai]ee bars an action by the other. Rogers v. Atlantic, G. & P. Co.,
” 213 N. Y. 246, 107 N. E. 661.

(19) Grinnell-Collins Co. v. Illinois Central R. Co., 109 Minn. 513, 516,

124 N. W. 377. See 25 Harv. L. Rev. 655.

736a. Pleading—A complaint alleging that plaintiff intrusted money to
defendant upon his promise to keep it safely and return it to plaintiff
on demand, and that defendant converted the money to his own use and
refused to repay the same to plaintiff on demand, held to state a cause of
action ex contractu for a breach of the contract of bailment. Wickstrom
v. Swanson, 107 Minn. 482, 120 N. W. 1090.

A complaint against a bailee for the destruction of the property bailed,
where the bailment is reciprocally beneficial to the parties, must show
negligence on the part of the bailee. St. Paul & Sioux City Ry. Co. v.
Minneapolis etc. Ry., Co., 26 Minn. 243, 2 N. W. 700.

A complaint by an insurance company, standing in the shoes of a
bailor under the doctrine of subrogation, against a bailee of an automo-
bile for its destruction, held sufficient against objection first raised on
appeal. Travelers Indemnity Co. v. Fawkes, 120 Minn, 353, 139 N.
W, 703.

BANKRUPTCY

ACT OF 1898

737. Effect on state statute—(22) Moore v. Bettingen, 116 Minn. 142,
133 N. W. 561.

74la. Parties—Minors—A minor cannot be adjudged a bankrupt.
Foot, Schulze & Co. v. Porter, 131 Minn. —, 154 N. W. 1078.

742. By firm—It has been held that, when one of two members com-
posing a partnership and the partnership have been adjudged bankrupt,
the court may draw to itself and administer the property of the other
member of the firm to the extent necessary to pay the partnership debts.
But the converse does not hold true, namely, that where a member of a
partnership has been adjudicated a bankrupt and a trustee is appointed,
such trustee thereby acquires, or may acquire, the right to the partner-
ship assets. He cannot recover an unlawful preference made by the firm.
Foot, Schulze & Co. v. Porter, 131 Minn. —, 154 N. W. 1078.

743. Preferences—Under section 60, subds. “a” and “b” of the Bank-
ruptcy Act as amended (Act June 25, 1910, c. 412, § 11, subds. “a,” “b,”
36 Stat. 842 [U. S. Comp. St. Supp. 1911, p. 1506]), where an insolvent
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debtor procures or suffers a judgment to be entered against himself
within four months before the filing of the petition in bankruptcy, and
the judgment then operates as a preference, the preference is not void-
able by the trustee, unless it appears that the creditor, at the time the
judgment was entered, had reasonable cause to believe that the enforce-
ment of the judgment would effect a preference. Where, under the same
sections, an insolvent debtor makes a transfer of any of his property,
and the effect is a preference of any creditor, such preference is void-
able by the trustee, and the amount thereof may be recovered, if it
appears that the creditor receiving the preference had, at the time of
the transfer, reasonable cause to believe that such transfer would effect
a preference. Where a creditor procures a judgment against an insol-
vent debtor, and thereafter procures execution thereon to be issued and
levied on personal property of the debtor, and at the execution sale such
property is sold and the proceeds of the sale paid to the creditor in sat- -
isfaction of the debt, it is held that such execution sale and payment
of the proceeds thereof constitutes a transfer of his property by the
debtor, within the meaning of those words as used in the act. In de-
termining whether the creditor had reasonable cause to believe a trans-
fer by the debtor would effect a preference, facts which are sufficient
to put an ordinarily prudent man upon inquiry as to his debtor’s solvency
charge such person with all the knowledge he could have acquired by
the exercise of reasonable diligence. Galbraith v. Whitaker, 119 Minn.
447, 138 N. W. 772.

R. L. 1905, § 3502, providing that “every assignment of a debt, unless
the same be in writing and be filed with the clerk of the town or munic-
ipality in which the assignor resides, shall be presumed to be fraudulent
and void as against his creditors, unless those claiming thereunder make
it appear that it was made in good faith and for a valuable considera-
tion,” does not “require” a “recording or registering” within the meaning
of Bankruptcy Act July 1, 1898, c. 541, § 60, cls. “a,” “b,” 30 Stat. 562
(U. S. Comp. St. 1901, p. 3445), as amended by Act Feb. 5, 1903, c. 487,
§ 13, 32 Stat. 799, and Act June 25, 1910, c. 412, § 11, 36 Stat. 842 (U.
S. Comp. St. Supp. 1911, p. 1506) ; and hence, where a written assign-
ment of a claim was actually made more than four months prior to
the filing of a petition in bankruptcy by the assignor, it could not be
avoided by the trustee in bankruptcy as being a preference under section
60, cls. “a,” “b,” though it was never filed. Telford v. Henrickson, 120
Minn. 427, 139 N. W. 941. ’

A creditor, by the garnishment of a debt, gets nothing more than an
inchoate lien, and this inchoate lien can be perfected only by proceeding
to judgment against the garnishee in the manner provided by statute.
An inchoate lien by garnishment cannot be tacked to the lien of an exe-
cution on the judgment against the defendant, and levied upon the in-
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debtedness owing by the garnishee, so as to make up the period of
four months specified by sections 60a, 60b, 67c, and 67f of the Bankrupt
Act of July 1, 1898 (30 Stat. 562, c. 541 [U. S. Comp. St. 1901, p. 3445],
as amended by Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 799, and Act
June 25, 1910, c. 412, § 11, 36 Stat. 842 [U. S. Comp. St. Supp. 1911, p.
1506]). The defendant brought suit against one Grossman on April 27,
1912, and garnisheed one Galbraith. Nothing further was done with the
garnishment. On June 15, 1912, it took judgment against Grossman,
and levied upon the debt due him by the garnishee. Grossman filed his
petition in bankruptcy on September 14, 1912. Held, that the four
months specified by the bankrupt act commenced to run in June, not in
April, and that the trustee in bankruptcy could recover as a preference
the money collected by the defendant on its execution. Marsh v. Wilson
Bros., 124 Minn. 254, 144 N. W. 959.

(36) Citizens State Bank v. Brown, 110 Minn. 176, 124 N. W. 990
(chattel mortgage); National Citizens Bank v. McKinley, 129 Minn.
481, 152 N. W, 879 (mortgage of firm property).

See Digest, §§ 755, 3852, 4591-4609.

744. Schedules—A private banker being on trial for receiving money
on deposit when he was insolvent, the schedules of creditors, assets, and
liabilities filed by him in involuntary bankruptcy proceedings are not
admissible in evidence to prove insolvency, when objected to upon the
ground that the effect would be to compel him to be a witness against
himself. State v. Drew, 110 Minn. 247, 124 N. W. 1091.

In an action for fraud in the sale of stock in a corporation, the sched-
ules of assets and liabilities made by the corporation more than four
months after the alleged fraud, held inadmissible. Walsh v. Paine, 123
Minn. 185, 143 N. W. 718.

745. Title—Effect of bankruptcy—The title to the property involved in
bankruptcy proceedings remains in the bankrupt until the appointment
and qualification of the trustee; the title of the trustee, when appointed,
relating back as of the date of the adjudication in bankruptcy. During
the interval between the adjudication in bankruptcy and the appointment
of the trustee, the vendor in an executory contract for the sale of land
to the bankrupt may serve notice upon the bankrupt for the termination
and cancellation of the contract for default in payment of the purchase
price, as provided for by chapter 355, Laws 1909, and the notice so
served dnd given is valid and effectual unless the result of fraud or col-
lusion with the bankrupt and for the purpose of defeating the rights of
creditors. Christopherson v. Harrington, 118 Minn. 42, 136 N. W. 289.

The bankrupt is not divested of his property by filing a petition in
bankruptcy. He is still the owner, holding in trust, pending the appoint-
ment and qualification of the trustee, whose title then relates back to
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the date of application. Until the election of the trustee, the bankrupt

may sue on any cause of action possessed by him. Johnson v. Collier,

222 U. S. 538, overruling Rand v. Sage, 94 Minn. 344, 102 N. W. 864.
(42) See Johnson v. Collier, 222 U. S. 538; 25 Harv. L. Rev. 79.

746. Title of trustee—What passes—Funds of estate—The right to
membership in a board of trade or stock exchange is property and passes
to the trustee. State v. McPhail, 124 Minn. 398, 145 N. W. 108. -

The title of the trustee relates back to the date of the adjudication of
bankruptcy. Christopherson v. Harrington, 118 Minn: 42, 136 N. W.
29. See 24 Harv. L. Rev. 396; 25 Id. 79; 9-Col. L. Rev. 88.

A trustee of one of the members of a firm, the firm not being adjudged
a bankrupt, held not entitled to a certain fund arising from the -sale of
the business of the firm. Foot, Schulze & Co. v. Porter, 131 Minn. —,
154 N. W. 1078.

(43) See National Surety Co. v. Hurley, 130 Minn. 392, 153 N. W. 740.

747. Powers of trustee—Avoidance of fraudulent transfers—Under
section 67¢ of the bankruptcy act of July 1, 1898, a trustee in bankruptcy
cannot avoid a conveyance executed and delivered by the bankrupt more
than four months prior to the filing of the petition, though such convey-
ance is filed for record within the four months period. Under section
70e of the bankruptcy law the trustee may avoid any transfer by the
bankrupt of his property which any creditor might have avoided under
the common law or the statutes of the state, whether such transfer is.
made within four months prior to the filing of the petition or not. Under
the laws of this state, a creditor may avoid a transfer made with intent
to hinder, delay, or defraud creditors. Such intent of the debtor is es-
sential to the fraudulent character of the transfer. A voluntary convey-
ance is presumptively fraudulent as to existing creditors, but not con-
clusively so. Where the ‘debtor is solvent, and retains sufficient prop-
erty to amply satisfy the claims of existing creditors, in the absence of
an actual intent to hinder, delay, or defraud creditors, such a transfer
is valid. The definition of what constitutes “insolvency,” contained in
section 1, subd. 15, of the bankruptcy act does not control in determin-
ing whether a debtor was insolvent, so as to make a voluntary convey-
ance fraudulent under the laws of this state. Hence the exempt prop-
erty of the debtor is not to be considered in determining the value of the
assets retained. Nor is a debt that is amply secured by mortgage on the
property conveyed to be included in determining whether the debtor has
retained assets amply sufficient to satisfy existing claims. Underleak v.
Scott, 117 Minn. 136, 134 N. W. 731.

The judgment of the federal court that a bankrupt is not entitled to
a discharge, upon the ground that he has an interest in property standing
in the name of his wife, is not res judicata in an action brought by the
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trustee in bankruptcy against the wife to set aside the conveyance as
a fraud upon creditors. Bradford v. Borg, 114 Minn. 387, 131 N. W.
373.

(44) Hempstead v. Leland, 111 Minn. 224, 126 N. W. 736; Way v.
Ruff, 112 Minn. 57, 127 N. W. 564, 609; Underleak v. Scott, 117 Minn.
136, 134 N. W. 731; Kanne v. Kanne, 119 Minn. 265, 138 N. W. 25;
Telford v. Hendrickson, 120 Minn. 427, 139 N. W. 941,

748. Revival of discharged debt—(48) Note 135 Am. St. Rep. 377.

~ 748a. Setoff and counterclaim—A setoff or counterclaim cannot be

allowed in favor of any debtor of the bankrupt which is not provable
against the estate. Huntoon v. Brendemuehl, 124 Minn. 54, 144 N.
W. 426.

A trustee suing a bailor on a debt, owing the bankrupt may be met
with a claim of damages for the breach of the contract of bailment,
whether against the bankrupt bailee or against himself as trustee. Hun-
toon v. Brendemuehl, 124 Minn. 54, 144 N. W. 426.

749. Discharge of bankrupt—Effect of judgment—Exceptions—The
entry and docketing of a judgment against a bankrupt pending the
bankruptcy proceedings and before the discharge of the bankrupt, be-
comes a valid lien upon real property of the bankrupt, which by reason
of the homestead exemption at the time of the adjudication in bank-
ruptcy did not pass to the bankrupt estate, but which was liable to the
payment of the debt represented by the judgment, because not a part of
the homestead when the debt was created; the homestead exemption
having been enlarged by statute subsequent to the creation of the debt.
The subsequent discharge of the bankrupt does not in such a case annul
or extinguish the judgment, except so far as it imposes a personal lia-
bility upon the bankrupt. Gregory Co. v. Cale, 115 Minn. 508, 133 N.
W. 75.

It is the general rule that liens are not affected by the bankruptcy
act and remain untouched by the bankrupt’s discharge. This applies to
a judgment lien. A judgment evidencing a lien is unaffected by a dis-
charge except in so far as it imposes a personal liability on the bank-
rupt, the discharge being personal to the debtor. Gregory Co. v. Cale,
115 Minn. 508, 133 N. W. 75; Olsen v. Nelson, 125 Minn. 286, 146 N.
W. 1097. See Teal v. Scandinavian-American Bank, 114 Minn. 435, 131
N. W. 486.

A mortgagor’s discharge held not to bind his mortgagee in an action
to restrain the foreclosure of a mortgage. Teal v. Scandinavian-Ameri-
can Bank, 114 Minn. 435, 131 N. W. 486.

The discharge of a corporation does not discharge or extinguish the
constitutional liability of its stockholders for the payment of its debts.
Way v. Barney, 116 Minn. 285, 133 N. W. 801,
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The judgment of the federal court that a bankrupt is not entitled to
a discharge, upon the ground that he has an interest in property stand-
ing in the name of his wife, is not res judicata in an action brought by
the trustee in bankruptcy against the wife to set aside the conveyance
as a fraud upon creditors. Bradford v. Borg, 114 Minn. 387, 131 N.
W. 373. .

A judgment recovered against a bankrupt after the commencement of
proceedings in bankruptcy and before his discharge is annulled thereby,
and he has the absolute right, if not guilty of laches, to have further
proceedings thereon perpetually enjoined, for he had no opportunity to
plead in bar a discharge which had not then been granted. On the
other hand, where the judgment is recovered after the discharge has
been granted, no matter when the action was begun, it is valid and
enforceable, for the bankrupt has had his opportunity to plead in bar
his discharge. Crocker v. Bergh, 118 Minn. 316, 136 N. W. 737.

(50) Gregory Co. v. Cale, 115 Minn. 508, 133 N. W. 75; Way v. Bar-
ney, 116 Minn. 285, 133 N. W. 801; Olsen v. Nelson, 125 Minn. 286,
146 N. W. 1097.

(51) Ziegler v. Suggit, 118 Minn. 74, 136 N. W. 411; Crocker v.
Bergh, 118 Minn. 316, 136 N. W. 737.

(54) Northern Commercial Co. v. Hartke, 110 Minn. 338, 125 N.
W. 508. ‘

750. Exceptions from discharge—Fraud—The bankruptcy act makes
an exception from discharge where property is obtained by false pre-
tences or false representations. To bring a case within this provi-
sion it must appear that property of some kind, tangible or intangible,
was obtained by the bankrupt. The mere fact that a liability arose in
consequence of his fraud is not enough; the fraud must result in a loss
of property to the creditor. Rudstrom v. Sheridan, 122 Minn. 262, 142
N. W. 313.

In determining whether a judgment represents a liability for obtain-
ing money by false pretences or false representations, within the mean-
ing of the provision of the bankruptcy act, excepting such a liability
from release by a discharge of the debtor in bankruptcy, resort will be
made to the pleadings and decision or verdict in the case. The complaint
in this case stated a cause of action for breach of contract, and also al-
leged fraudulent representations. The jury returned a general verdict
for plaintiff, and a special finding that defendant had not made fraudu-
lent representations. Held, that this conclusively shows that the judg-
ment entered on such verdict was not a liability for obtaining money
by false pretences or false representations. Ziegler v. Suggit, 118 Minn.
74, 136 N. W. 411. See Ziegler v. Suggit, 129 Minn. 309, 152 N. W.
754,
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A fact determined by a judgment cannot be controverted by the judg-
ment creditor, to show that the judgment is not affected by the discharge
in bankruptcy of the judgment debtor. Karger v. Orth, 116 Minn. 124,
133 N. W. 471.

(55) Karger v. Orth, 116 Minn. 124, 133 N. W. 471,

BANKS AND BANKING

IN GENERAL

764. Payment at banking house—(77) See Gregory v. Lansing, 115
Minn. 73, 131 N. W. 1010 (situs of debt for purposes of administration).

765a. Capital—Impairment—Assessment of stockholders—The direc-
tors of a state bank have no inherent authority to make an assessment
upon the capital stock to make up a deficiency arising from the impair-
ment of the capital; and such an assessment can be made only under a
direction of the bank examiner, as authorized by R. L. 1905, § 3000 (G. S.
1913, § 6365). Upon the evidence it is held that the action of the bank
examiner amounted, at the time this action to enjoin the enforcement
of an assessment was commenced, to an informal, but sufficient, direc-
tion that the amount of a prior irregular assessment be collected and
applied to restore the depleted capital. Slette v. Larson, 125 Minn. 263,
146 N. W. 1093. .

POWERS AND LIABILITIES

773. Loan—Fraud—A complaint for fraud in procuring a loan from a
bank to an insolvent person for the benefit of defendant held sufficient.
Merchants & Miners State Bank v. Chisholm, 119 Minn. 459, 138 N.
W. 682.

773a. Limit of loans to one person—The statute prescribes a limit to
the amount which a bank may loan to a single individual. G. S. 1913,
§ 6358; Merchants & Miners State Bank v. Chisholm, 119 Minn. 459,
138 N. W. 682.
OFFICERS

776. Dealing with bank—Where a bank holds a note upon which its
president and another are sureties and takes a reneéwal note executed by
the principal only, it is not bound by an undisclosed agreement between
the president and his cosurety that the renewal note should discharge
and extinguish the original, and the trial court properly excluded evi-
dence of such an agreement. State Bank v. Mutual Telephone Co., 123
Minn. 314, 143 N. W. 912.

777. Notice to officers notice to bank—(97) First Nat. Bank v. Per-
sall, 110" Minn. 333, 125 N. W. 506, 675; First State Bank v. Pederson,
123 Minn. 374, 143 N. W. 980. .
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778. Authority of cashier—When a national bank passes into the
hands of a receiver the authority of its cashier ceases. Kimball v. Mar-
ine Nat. Bank, 112 Minn. 450, 128 N. W. 678.

(1) Schumacher v. Greene Cananea Copper Co., 117 Minn. 124, 134
N. W. 510. '

779. Fraud—Liability of bank—When a stock certificate is pledged
with a bank, the act of an officer thereof in wrongfully appropriating the
same to his own use is not the misappropriation of the bank to whose
custody it was intrusted, even though the bank may be liable to the
pledgor. Schumacher v. Greene Cananea Copper Co., 117 Minn. 124,
134 N. W. 510.

779a. False reports to superintendent of banks—The statute makes it
a felony for an officer of a bank to withhold any information called for
by the superintendent of banks for the purpose of examination and as-
certaining the true condition of the bank. If the president of a bank
makes a false report in response to a call made by the superintendent of
banks for information upon specific facts, the offense is committed. It
is his business to know whether the reports he makes are true or false.
He cannot be heard to say that he possessed no knowledge of the truth
or falsity of the reports. State v. Sharp, 121 Minn. 381, 141 N. W. 526.

DEPOSITS

780. Relation of bank and depositor—Debtor and creditor—(6) Greg-
ory v. Lansing, 115 Minn. 73, 131 N. W. 1010; Wasgatt v. First Nat.
Bank, 117 Minn. 9, 134 N. W. 224.

781." Passbook—Effect of entry—Balancing—Duty of depositor to in-
spect—(7, 8) Note, 134 Am. St. Rep. 1019; L. R. A. 1915D, 741.

782. Title to checks and drafts deposited—The controversy being
whether certain money paid by the drawee to the collecting bank on a
draft payable to the order of the forwarding bank belonged to the cred-
itor who made the draft or to the payee bank, held, the evidence was
«ufficient to sustain the trial court in finding that the money belonged
to the creditor and that the bank had no interest in it. Gray v. Allen,
115 Minn. 113, 131 N. W. 1012. .

\Where checks are forwarded by a depositor to 2 bank, in lieu of previ-
ously dishonored checks, and to cover an overdraft created thereby, and
they are so indorsed as to confer upon the bank the legal title, though
they are entered by the bank for collection only, there is created an
agency coupled with an interest, which confers upon the bank the right
to hold the checks and their proceeds until its debt is paid. This in-
terest of the agent cannot be divested or prejudiced by any act of the
principal. If there is nothing but a delivery of checks for collection,

(6]
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without indorsement, and if they arise out of a transaction entirely in-
dependent of the overdraft, the bank has a banker’s lien thereon to the
extent of the overdraft, with a right to hold the paper until its debt is
paid. Citizens State Bank v. E. A. Tessman & Co., 121 Minn. 34, 140
N. W. 178

Where the indorsement is unrestricted, but there is an agreement that
the indorsee is in fact merely an agent for collection, that fact may be
shown, and if the agency is a naked agency to collect, the indorser may
revoke the agency and make a settlement with the drawer of the checks.
Where the agency is coupled with an interest, or where it is given for
a valuable consideration, or where it is part of a security, the agency is
irrevocable. Citizens State Bank v. E. A. Tessman & Co., 121 Minn.
34, 140 N. W. 178,

(9) Citizens State Bank v. E. A. Tessman & Co., 121 Minn. 34, 140
N. W. 178. See Note, 47 L. R. A. (N. S.) 552; 47 Am. St. Rep. 389;
86 Id. 775.

784. Deposit as collateral security—(12) See 25 Harv. L. Rev. 558.

785. Deposit of note—Discount or purchase by bank—Bona fide pur-
chaser—One H sold certain notes to defendant bank. The bank placed
the purchase price to the credit of the deposit account of H. After hon-
oring checks for a part of the amount the bank refused to make further
payments. An assignee of H held entitled to recover the balance of the
deposit with interest. A claim of a surrender of the right to draw fur-
ther on the deposit held not sustained by the evidence. Judgment was
obtained against the makers of the notes, and then compromised; both
H and the bank consenting. Defendant’s claim that, as part of this com-
promise, H surrendered his right to receive the purchase price of the
notes, is not sustained by the evidence. H was originally a guarantor
of the notes sold. His assent to the compromise could not diminish his
right to recover the amount of the original consideration for their sale,
in the absence of assertion by the bank of some rights under the guar-
anty. Zwiener v. First State Bank, 131 Minn. —, 154 N. W. 615.

(13) First Nat. Bank v. Persall, 110 Minn. 333, 125 N. W. 506, 675.

787. Application of deposit by bank—Setoff—The general rule is that

a bank holding an unmatured note of a depositor may, upon his in-

solvency, offset the deposit against the note, but this rule does not ap-

ply against third parties in whose favor a deposit is impressed with a

trust, at least if the bank had notice of the trust or all the equities are

in favor of the third parties. Platts v. Metropolitan Nat. Bank, 130

Minn. 219, 153 N. W. 514, See, as to lien of bank, Note, 111 Am. St.
Rep. 419.

(18) See Digest, § 3984,
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787a. Special deposit—Payment—Notice to bank—The fact that a
bank draft issued by a small village bank was made payable to the order
of the defendant bank is held sufficient to put the defendant bank on in-
quiry as to the ownership of the proceeds before paying the same to the
person presenting the draft. Bjorgo v. First Nat. Bank, 127 Minn. 105,
149 N. W. 3.

RECEIVING DEPOSITS WHEN INSOLVENT

790. Criminal liability—(21) State v. Drew, 110 Minn. 247, 124 N. W.
1091 (charge as to knowledge of insolvency held erroneous—schedules in
bankruptcy held inadmissible to prove insolvency).

COLLECTIONS

791. Liability for default of subagent—(22) See 5 Mich. L. Rev. 109;
Note, 52 L. R. A. (N. S.) 608.

792. Negligence in selecting subagent—(23) Note, 52 L. R. A. (N.
S.) 608. .

794. Accounting for collections—The evidence sustains the findings of
the trial court that certain cattle shipped from Montana to Chicago be-
longed to the plaintiff, and that he was entitled to recover the proceeds
thereof, received by the defendant bank, though the bank had made a
colorable, but not actual, transfer thereof to a receiver, an officer of the
bank, claiming to be entitled thereto. Larson v. First Nat. Bank, 125
Minn. 275, 146 N. W. 1097.

STOCKHOLDER'S LIABILITY

795. Nature and extent—The stockholder’s liability created by sec-
tion 3, art. 10, of the state constitution constitutes a reserve or trust
fund for the benefit of creditors, and is enforceable only in sequestra-
tion or insolvency proceedings, in which all creditors are afforded an
opportunity to be heard. The liability is not discharged by the payment
of an assessment upon the stock levied pursuant to orders given by the
public examiner, acting under the provisions of section 3000, R. L. 1905;
the assessment having been ordered on account of an impairment of the
bank’s funds, and to enable it to reopen its doors and continue its bank-
ing business. Nor will the voluntary payment by a stockholder of the
full quota of his liability to a particular creditor of the corporation re-
lieve him from the payment of an assessment duly made in liquidation
proceedings. Northwestern Trust Co. v. Bradbury, 117 Minn. 83, 134
N. W.513.

796. Constitutional provisions—(30) Northwestern Trust Co. v. Brad-
bury, 112 Minn. 76, 127 N. W. 386.
m
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798. Single liability—(36, 37) Northwestern Trust Co. v. Bradbury,
112 Minn. 76, 127 N. W. 386.

802. How enforced—The constitutional liability is enforceable only in
sequestration or insolvency proceedings, in which all creditors are af-
forded an opportunity to be heard. Northwestern Trust Co. v. Brad-
bury, 117 Minn. 83,134 N. W. 513.

803. Liability of transferrer of stock—Statute—If a corporation be-
comes insolvent and proceedings are instituted for the sequestration of
its property within a year after entry of a stock transfer, a cause of ac-
tion accrues in favor of creditors against the transferrer for the debts
existing at the time of such transfer, which may be enforced at any
time within six years after it so accrues. Northwestern Trust Co. v.
Bradbury, 112 Minn. 76, 127 N. W, 386.

(58) Northwestern Trust Co. v. Bradbury, 112 Minn. 76, 127 N. W.
386.

NATIONAL BANKS

823. Insolvency—Receiver—When a bank passes into the hands of a
receiver the authority of its cashier ceases. Kimball v. Marine Nat.
Bank, 112 Minn. 450, 128 N. W. 678.

TRUST COMPANIES

824. Statutory restrictions—Loans to officers—(86) Shearer v. Barnes,
118 Minn. 179, 136 N. W. 861.

BASTARDY
IN GENERAL

826. Legitimation—G. S. 1913, § 7240, providing that an illegitimate
child shall inherit from the person who, in writing, before a competent
attesting witness, shall have declared himself to be his father, impliedly
.requires that the person making the declaration shall be the real father.
Wi illiams v. Reid, 130 Minn. 256, 153 N. W. 593.

A “competent attesting witness,” under the provisions of section 7240,
G. S. 1913, is a competent witness, who, at the request of the person
making the writing containing the declaration of legitimacy, subscribes
the same as such witness. Williams v. Reid, 130 Minn. 256, 153 N.
W. 324. :

PROCEEDINGS TO CHARGE FATHER
840. Evidence—Sufficiency—(18) State v. Snow, 130 Minn. 206, 153

N. W. 526.
8



BIGAMY

853. What constitutes—A voidable marriage is sufficient upon which
to base a prosecution for bigamy, and the fact that the contract is void-
able is no defence. On the other hand a void marriage is a good defence.
State v. Yoder, 113 Minn. 503, 130 N. W. 10.

(49) See State v. Gieseke, 125 Minn. 497, 147 N. W. 663; Note, 126
Am. St. Rep. 201.

856. Proof of marriage—(52) Note, 47 Am. St. Rep. 228,

BILLS AND NOTES

NATURE AND REQUISITES

862. Must be unconditional—(59) Conditions destroying negotiabil-
ity. Note, 125 Am. St. Rep. 192. : '

865. Certainty as to amount—(67-69) See G. S. 1913, § 5814. L. R. A.
1915B, 928.

867. Payable out of particular fund—(76) See G. S. 1913, § 5815; 7
Col. L. Rev. 216. '

868. Seal—(77) See G. S. 1913, § 5818.

869. Consideration—Presumption—(79) Smith & Nixon Piano Co. v.
Lydick, 110 Minn. 82, 124 N. W. 637; Dowagiac Mfg. Co. v. Van
Valkenburg, 111 Minn. 1, 126 N. W. 119; West Coast Co. v. Bradley,
111 Minn. 343, 127 N. W. 6; Noyes v. Ostrom, 113 Minn. 111, 129 N.
W.142; Latzke v. Albrecht, 113 Minn. 322, 129 N. W. 508; Montgomery
v. Grenier, 117 Minn. 416, 136 N. W. 9; Wadsworth v. Walsh, 128
Minn. 241, 150 N. W. 870.

(80) Wasgatt v. First Nat. Bank, 117 Minn. 9, 134 N. W. 224.

(82) Smith & Dixon Piano Co. v. Lydick, 110 Minn. 82, 124 N. W.
637.

See Digest, §§ 1750-1773.

871. Effect of mortgage—(89) See Guilford v. Minneapolis etc. Ry.
Co., 48 Minn. 560, 51 N. W. 658; Note, 32 L. R. A. (N. S.) 858.

879. Conditional delivery—(8) Note 128 Am. St. Rep. 609.

882, Construction—Uniformity to be sought—(14) Taylor v. First
Nat. Bank, 119 Minn. 525, 138 N. W. 783.
See G. S. 1913, § 5829.

886a. Orders for payment of money—Action to recover on a written

order given plaintiffs by a debtor to pay the amount thereof out of the

proceeds of an auction sale of the debtor’s property, which sale was to
7



893-895a BILLS AND NOTES

be held in the future and to be conducted by defendant bank. Held, the
evidence shows an agreement by defendant, made when the order was
presented, to pay the same out of the proceeds of the sale after the claims
which the debtor, prior to the presentation of plaintiff’s order, had ordered
defendant to pay. The evidence was sufficient to support a finding by
the jury that plaintiff’s order was presented before certain other claims
were ordered by the debtor to be paid. Defendant, as a stakeholder,
was not responsible for the validity of the claims it was ordered to pay.
The evidence was insufficient to show that defendant knew that certain
claims were fictitious, and fraudulently conspired with their owners to
dissipate the proceeds of the sale so as to prevent the payment of plain-
tiff’s order. It was error to submit this question to the jury. It was
error to instruct the jury that if such claims were fictitious “in whole or
in part,” to the knowledge of defendant, plaintiffs could recover the full
amount of their claim. The owners of the claims, the priority and
validity of which are in controversy, should be made parties to this
litigation. Plaintiffs are the real parties in interest. Vollmer v. Big
Stone County Bank, 127 Minn. 340, 149 N. W. 545.

ACCEPTANCE OF BILL OF EXCHANGE

893. Effect as assignment of fund—(33) See G. S. 1913, § 5939;
Wasgatt v. First Nat. Bank, 117 Minn. 9, 134 N. W. 224.

894. Who may sue on acceptance—(34) See Citizens State Bank v.
E. A. Tessman & Co., 121 Minn. 34, 140 N. W. 178.

895. Promise to accept—(35) See Oil Well Supply Co. v. Mac Mur-
phey, 119 Minn. 500, 138 N. W. 784,

895a. Contract to honor draft—One Hukill, residing in Pittsburgh,
Pa,, sent a telegram to the defendant, a resident of this state, reading:
“Will you wire me that you will honor draft for $300?” Defendant
telegraphed back, “I will.” Thereupon Hukill presented draft for $300,
drawn on defendant to Hukill’s order, and the two telegrams, to plain-
tiff, which purchased the draft on the strength of the telegrams. Held,
that the telegrams created an agreement on the part of defendant to
honor the draft. As against plaintiff, the purchaser of the draft, de-
fendant could not show that Hukill had failed to comply with the con-
dition upon which defendant had consented to telegraph his agreement
to honor Hukill’s draft; there being no proof, or offer to prove, that
plaintiff knew of the arrangement between Hukill and defendant. Oil
Well Supply Co. v. Mac Murphey, 119 Minn. 500, 138 N. W. 784.
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PRESENTMENT FOR PAYMENT

897a. Instrument must be exhibited—Demand over telephone insuf-
ficient—Presentment of a note and demand of payment must be made
by actual exhibition of the instrument itself, or at least, the demand
should be accompanied by some clear indication that the instrument
is at hand, ready to be delivered, and such must really be the case.
While it may not be necessary to actually produce the note if the maker
refuses to pay it, it must be at the place for presentment, otherwise the
presentment is insufficient. Hence a demand over the telephone on the
maker, at the place specified in the note, is not sufficient. Gilpin v.
Savage, 201 N. Y. 167. See G. S. 1913, § 5886.

PAYMENT

903. To whom—A payee who gives his agent credit with the payor,
by employing him to obtain the obligation and allowing him to retain
possession of it, clothes him with apparent authority to receive the pay-
ments of interest and principal according to the tenor of the instru-
ment. McMahon v. German-Am. Nat. Bank, 111 Minn. 313, 127 N.
W. 7.

See Digest, § 6262.

908. Forged bill—(65) See Digest, § 999; Note, 10 L. R. A. (N.
S.) 49. .

912. Payment—What constitutes—(82) National Bank of Commerce
v. Jessup, 121 Minn. 458, 141 N. W. 525 (finding of payment sustained
—defendant having testified to the payment of the note to the pres-
ident of the plaintiff bank it was not error to instruct the jury that if
they found defendant did not make the payment to the president, but
in fact paid the note to the bank, defendant was entitled to a verdict).

TRANSFERS WITHOUT INDORSEMENT

929. By delivery—In an action on certain notes, held, that upon pay-
ment the collecting agent of the payee was authorized to deliver the
notes to the plaintiff; that such delivery, though without indorsement,
transferred the legal title; and that the plaintiff was entitled to recover
of the defendant the amount which he paid, subject to such defences as
the defendant had against the payee. Kiefer v. Tolbert, 128 Minn. 519,
151 N. W. 529.

(22) Cochran v. Stein, 118 Minn. 323, 136 N. W. 1037.

931. Liability of transferrer—(28) See G. S. 1913, § 5861; Note, 10
L. R. A. (N. S.) 510.
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INDORSEMENT

932. Definition—The term “indorse” has a well defined technical
meaning and imports everything necessary to pass the legal title from

the indorser to the indorsee. Citizens State Bank v. E. A. Tessman
& Co., 121 Minn. 34, 140 N. W, 178, )

933. What constitutes—Validity—Misnomer—A note was executed
and delivered to the Northland Motor Car Company, but the word “Car”
was omitted from the name of the payvee. In discounting the note, the
true name of the payee was indorsed. Held, that the variance or omis-
sion was not fatal to a valid indorsement under the law merchant.
First Nat. Bank v. McNairy, 122 Minn. 215, 142 N. \V. 139.

936. " For collection—An unrestricted indorsement of a check confers
on the indorsee the legal title and the right to sue thereon, though
the check is taken for collection. If the indorsement is restricted by
the words, “for collection,” no right to sue is conferred. Where the
indorsement is unrestricted, but there is an agreement that the in-
dorsee is in fact merely an agent for collection, that fact may be shown,
and if the agency is a naked agency to collect, the indorser may revoke
the agency and make a settlement with the drawer of the checks.
Where the agency is coupled with an interest, or where it is given for a
valuable consideration, or where it is part of a security, the agency is
irrevocable. Citizens State Bank v. E. A. Tessman & Co., 121 Minn.
34, 140 N. W. 178.

(35) Citizens State Bank v. E. A. Tessman & Co., 121 Minn. 34, 140
N. W. 178.

937. Without recourse—(36) See G. S. 1913, § 5850; Note, 134 Am.
St. Rep. 993.

943. Indorser surety to preceding parties—Release—(51) Note, 18 L.
R. A. (N. S.) 530.

948. By payee—(64) Burwell v. Gaylord, 119 Minn. 426, 138 N. W.
685.

BONA FIDE PURCHASERS

951. What is due course—To render one a bona fide purchaser he
must have acquired the note in the due course of business. This in-
cludes a valid indorsement to the holder before maturity, where the
note is payable to order. Cochran v. Stein, 118 Minn. 323, 136 N. W.
1037; First Nat. Bank v. McNairy, 122 Minn. 215, 142 N. W. 139,

(70) Cochran v. Stein, 118 Minn. 323, 136 N. W. 1037.

(73) Cole v. Johnson, 127 Minn. 291, 149 N. W. 466.
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BILLS AND NOTES 952-964

952. Who is a purchaser for value—Banks—Deposit accounts—While
a mere credit entry upon the books of a bank does not of itself amount
to the payment of a valuable consideration, the withdrawal by check
of a substantial part of the amount so credited is such payment. First
Nat. Bank v. Persall, 110 Minn. 333, 125 N. W. 506, 675.

A bank, which, upon discounting its customer’s negotiable paper,
places the amount to the credit of the customer’s deposit or checking
account, does not become a purchaser for value until the credit so given
is exhausted by payment of checks drawn against such account. In
determining whether such credit has been exhausted, the rule is to be
applied that, as checks are paid, the amount is to be charged against
the oldest item of deposit or credit of the customer. First Nat. Bank v.
McNairy, 122 Minn. 215, 142°N. W, 139

(76) Roach v. Halvorson, 127 Minn. 113, 148 N. W. 1080; German-
American State Bank v. Lyons, 127 Minn. 390, 149 N. W. 658.

953. Good faith—Negligence—(80) Pennington County Bank v. First
State Bank, 110 Minn. 263, 125 N. W. 119; Park v. Winsor, 115 Minn.
256, 132 N. W. 264. See G. S. 1913, § 5868.

(82) Note, 44 L. R. A. (N. S.) 395.

956. Payment of valuable consideration evidence of good faith—Want
of notice may be inferred from the payment of a valuable consideration,
where the transaction occurs in the ordinary course of business and is
free from suspicious circumstances. Cole v. Johnson, 127 Minn. 291,
149 N. W. 466.

957. Rights of bona fide purchaser—It is only where a defence arises
before indorsement that the question whether the plaintiff is an indorsee
for value within the law merchant becomes material. Citizens State
Bank v. E. A. Tessman & Co., 121 Minn. 34, 140 N. W. 178,

961. Purchaser with notice from innocent holder—(97) Note, 50 L. R.
A. (N.S)) 74, 83.

962. Law and fact—(98) Cochran v. Stein, 118 Minn, 323, 136 N. W.
1037: Cole v. Johnson, 127 Minn. 291, 149 N. W. 466.

963. Held bona fide purchasers—(1) Pennington County Bank v.
First State Bank, 110 Minn. 263, 125 N. W. 119; First Nat. Bank v.
Persall, 110 Minn. 333, 125 N. W. 506, 675; First Nat. Bank v. Seger-
strom, 116 Minn. 226, 133 N. W. 564; First Nat. Bank v. McNairy, 122
Minn. 215, 142 N. W. 139; German-American State Bank v. Lyons, 127
Minn. 390, 149 N. W. 658; First Nat. Bank v. Webster, 130 Minn. 277,
153 N. W. 736.

964. Held not bona fide purchasers—(2) Smith & Nixon Piano Co. v.
Lydick, 110 Minn. 82, 124 N. W. 637; Park v. Winsor, 115 Minn. 256,
132 N. W. 264; City Nat. Bank v. Winsor, 116 Minn. 422, 133 N. W.

83



965-982 BILLS AND NOTES

961; Cochran v. Stein, 118 Minn. 323, 136 N. W. 1037; Schlemmer v.
Nelson, 123 Minn. 66, 142 N. W. 1041; First State Bank v. Pederson,
123 Minn. 374, 143 N. W. 980.

OVERDUE PAPER

965. When paper is overdue—(5) See Israel v. N. W. Nat. Life Ins.
Co., 111 Minn. 404, 127 N. W. 187 (instalment note for insurance pre-
mium—effect of default in part of instalments in dishonoring remain-
der).

967. Subject to what defences and setoffs—(7) American Seeding Co.
v. Holzbauer, 117 Minn. 278, 135 N. W. 807.

ACCOMMODATION PAPER

969. What constitutes—Want of consideration is an element of ac-
commodation paper. Shalleck v. Munzer, 121 Minn. 65, 140 N. W. 111.

(11) First Nat. Bank v. Flour City Trunk Co., 118 Minn. 151, 136 N.
W. 563 (notes of corporation executed by officer without authority held
not strictly accommodation paper).

970. Corporation paper—(12) First Nat. Bank v. Flour City Trunk
Co., 118 Minn. 151, 136 N. W, 563. See Digest, § 2010; Note, 9 L. R. A.
(N. S.) 193.

975. Not binding till negotiated—Revocation—(18) Shalleck v. Mun-
zer, 121 Minn. 65, 140 N. W. 111,

977. Parol evidence—(20) Shalleck v. Munzer, 121 Minn. 65, 140 N.
W. 111; Kragnes v. Kragnes, 125 Minn. 115, 145 N. W. 785.

979. Rights of bona fide holders—(22) National Citizens Bank wv.
Thro, 110 Minn. 169, 124 N. W. 965.
(23) Noyes v. Ostrom, 113 Minn. 111, 115, 129 N. W. 142.

980. Pleading—(26) Shalleck v. Munzer, 121 Minn. 65, 140 N. W. 111
(answer held to state a valid defence of want of consideration and that
the note involved was an accommodation note).

CHECKS

981. Nature—(30) Rosenstein v. Berman, 116 Minn. 231, 133 N.
W. 792,

982. Effect as assignment of fund—Liability of bank to holder—A
check on a bank in which the drawer has funds subject to check is an as-
signment of such funds of the drawer to the amount of the check, which
assignment is complete as between the drawer and payee when the check
is given, and complete as between the payee or holder and the bank when
the check is presented for payment. Upon such presentation, the bank,
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BILLS AND NOTES 984a-997

unless its right to pay has been taken away by some occurrence beforem

presentation, is legally bound to pay the check. Wasgatt v. First Nat.

Bank, 117 Minn. 9, 134 N. W. 224; Taylor v. First Nat. Bank, 119 Minn.‘S‘A.LR

525, 138 N. W. 783. The rule is now otherwise by statute. G. S. 1913,
§ 6001. See Glennan v. Rochester Trust & Safe Deposit Co., 209 N. Y.
12, 102 N. E. 537; 25 Harv. L. Rev. 660.

984a. Indorsement—Authority to sue—Revocation—An unrestricted
indorsement of a check confers on the indorsee the legal title and the
right to sue thereon, though the check is taken for collection. If the
indorsement is restricted by the words, “for collection,” no right to sue
is conferred. Where the indorsement is unrestricted, but there is an
agreement that the indorsee is in fact merely an agent for collection, that
fact may be shown, and if the agency is a naked agency to collect, the
indorser may revoke the agency and make scttlement with the drawer
of the checks. Where the agency is coupled with an interest, or where
it is given for a valuable consideration, or where it is part of a security,
the agency is irrevocable. A finding that checks were indorsed and de-
livered to the plaintiff imports everything necessary to pass the legal ti-
tle from the indorser to the indorsee. A finding of “ownership” in ex-
press terms is in such case not necessary to support a judgment. Citi-
zens State Bank v. E. A. Tessman & Co., 121 Minn. 34, 140 N. W. 178,

986. Necessity of presentment and notice of dishonor—(39) G. S.
1913, §§ 5901, 5998; Note, 17 Am. St. Rep. 807.

987. Time of presentment—(40) See G. S. 1913, § 5998.

993. Death of drawer—Payment by bank before notice—A bank
which, in due course of business and without notice, pays a check of a
depositor after his death, is not liable to his personal representative for
the amount so paid. Glennan v. Rochester Trust & Safe Deposit Co.,
209 N. Y. 12,102 N. E. 537. See Note, 43 L. R. A. (N. S.) 109.

995a. Stopping payment—The drawer of a check may stop payment
thereof by due notice to the drawee bank before it is presented for pay-
ment. Taylor v. First Nat. Bank, 119 Minn. 525, 138 N. W. 783.

997. Wrong payment by bank—Negligence—Unauthorized indorse-
ments—A bank, paying a check upon the unauthorized indorsement of
the payee and charging the amount thereof to the drawer’s account be-
comes liable to the payee for the amount of such check, unless the con-
duct of the payee excuses such payment, or prevents him from asserting
such liability. McFadden v. Follrath, 114 Minn. 85, 130 N. W. 542, See
McMahon v. German-American Nat. Bank, 111 Minn. 313, 127 N. W. 7
(payment of certificate of deposit to wrong person—payment to
guardian).
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998a-1014 BILLS AND NOTES

998a. Certified checks—See G. S. 1913, §§ 5998, 5999; Note, 128 Am.
St. Rep. 691.

999. Forged checks—The liability of a bank to a depositor in case of
the payment of a forged or raised check is now regulated by statute. G.
S. 1913, §§ 6378, 6379.

(56) Pennington County Bank v. First State Bank, 110 Minn. 263, 125
N. W. 119. See Woodward, Quasi Contracts, §§ 80-92; Note, 94 Am. St.
Rep. 641; 10 L. R. A. (N. S.) 49. ‘

1000. Pleading—An allegation that the plaintiff is the owner will ad-
mit proof of any legal title. Citizens State Bank v. E. A. Tessman & Co.,
121 Minn. 34, 140 N. W. 178. )

An answer alleging that payment of the check sued upon had been
stopped, held not demurrable. Taylor v. First Nat. Bank, 119 Minn. 525,
138 N. W. 783.

(58) By virtue of statute it may now be necessary to allege notice of
dishonor. See G. S. 1913, § 5997.

CERTIFICATES OF DEPOSIT .
1001. Nature—(62, 63) Note, 75 Am. St. Rep. 43.

PAROL EVIDENCE

1011. To vary terms of contract—Parol evidence held inadmissible to
vary a clause in a note giving the “privilege of increasing or decreasing
insurance on first payment.” Wadsworth v. Walsh, 128 Minn. 241, 150
N. W. 870.

(76) National Citizens Bank v. Thro, 110 Minn. 169, 124 N. W. 965.

(83) Security Nat. Bank v. Pulver, 131 Minn. —, 155 N. W. 641,

1012, To vary indorsement—(89) Burwell v. Gaylord, 119 Minn. 426,
138 N. W. 685.

1013. Held admissible—(3) Farmers Supply Co. v. Weis, 115 Minn.
428, 132 N. W. 917; Shalleck v. Munzer, 121 Minn. 65, 140 N. W. 111,

(95) Shalleck v. Munzer, 121 Minn. 65, 140 N. W. 111; Kragnes v.
Kragnes, 125 Minn. 115, 145 N. W. 785. See Digest, § 977.

DEFENCES

1014. Alteration—Cancelation—That one of the makers of a note drew
ink lines through the signatures of three other makers without the con-
sent of the payee held not a cancelation of the note as to them. Foster
County State Bank v. Lammers, 117 Minn. 94, 134 N. W. 501.

(4) See Bakke v. Melby, 119 Minn. 504, 138 N. W. 950; Chippewa
County State Bank v. Haubris, 123 Minn. 530, 143 N. W. 1123. The
subject is now regulated by statute. G. S. 1913, §§ 5936, 5937.
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BILLS AND NOTES 1015-1019

1015. Extension of payment—The burden of proof as to a renewal of
notes and extension of time of payment held on the defendant. Mar-
quette Nat. Bank v. Stearns, 111 Minn. 218, 126 N. W. 726.

1016. Failure of consideration—(6) Rosenstein v. Berman, 116 Minn.
231, 133 N. W. 792 (burden of proof); Schlemmer v. Nelson, 123 Minn.
66, 142 N. W. 1041 (failure to convey a marketable title to realty).

(9) Galbraith v. McDonald, 123 Minn. 208, 143 N. W. 353 (note for
stock subscription—subsequent bankruptcy of corporation not a failure of
consideration). : ’

1017a. Renewal note—Burden of proof as to renewal of notes and ex-
tension of time of payment held on defendant. Marquette Nat. Bank v.
Stearns, 111 Minn. 218, 126 N. W. 726.

1018. Fraud—The common-law rule that the fraud of the payee of
negotiable instruments in securing its execution and the knowledge
thereof by the purchaser before maturity is a good defence to an action
against the maker was not modified nor repealed by section 2747, R. L.
1905. That section created a new and different defence in cases where
the signature to the negotiable instryment was fraudulently obtained by
trick or artifice as to the nature and terms of the contract, and where
the maker did not believe the paper signed to be a negotiable instrument
and was not negligent in signing it without knowledge of its terms.
Hinkley v. Freick, 112 Minn. 239, 127 N. W. 940.

In an action on a promissory note by an innocent purchaser for value,
where the maker signed the note knowing that it was a contract of some
kind, and that it contained blank spaces to be filled in, though not know-
ing that the instrument was a promissory note, and the blanks are there-
after filled in by the payee with the amount of the note, negligence on
the part of the maker prevents a defence based upon the unauthorized
or fraudulent filling in of the blanks. Cedar Rapids Nat. Bank v. Mot-
tle, 115 Minn. 414, 132 N. W. 911.

The defences of fraud and breach of warranty are not inconsistent.
Minneapolis Threshing Machine Co. v. Peters, 112 Minn. 429, 128 N. W.
578.

(13) First State Bank v. Pederson, 123 Minn. 374, 143 N. W. 980;
Iowa Mausoleum Co. v. Johnson, 123 Minn. 526, 143 N. W. 1135,

(14) Hinkley v. Freick, 112 Minn. 239, 242, 127 N. W. 940; Roach v.
Halvorson, 127 Minn. 113, 148 N. W. 1080; German-American State
Bank v. Lyons, 127 Minn. 390, 149 N. W. 658.

1019. Fraud in procuring signature—Statute—The statute creates a
new defence. It does not affect the common-law rules as to the effect of
fraud. Hinkley v. Freick, 112 Minn. 239, 127 N. W. 940.

(16) Minneapolis Brewing Co. v. Grathen, 111 Minn. 265, 126 N. W.
827; Farris v. Koplau, 113 Minn. 397, 129 N. W. 770; Freick v. Hinkley,
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122 Minn. 24, 141 N. W. 1096; Johnson County Sav. Bank v. Weiby,
126 Minn. 42, 147 N. W. 823. See Schmidt v. Bank of Commerce, 234
U. S. 64.

(17) Cedar Rapids Nat. Bank v. Mottle, 115 Minn. 414, 132 N. W. 911;
Johnson County Sav. Bank v. Weiby, 126 Minn. 42, 147 N. \W. 823.

(18) Johnson County Sav. Bank v. Weiby, 126 Minn. 42, 147 N. W,
823.

(19) Minneapolis Brewing Co. v. Grathen, 111 Minn. 265, 126 N. W.
827; Farris v. Koplau, 113 Minn. 397, 129 N. W. 770; Johnson County
Sav. Bank v. Weiby, 126 Minn. 42, 147 N. W. 823.

(20) Cedar Rapids Nat. Bank v. Mottle, 115 Minn. 414, 132 N. W. 911;
Johnson County Sav. Bank v. Weiby, 126 Minn. 42, 147 N. W. 823.

1019a. Intoxication—Where defendant executed a promissory note for
a valid pre-existing debt, and, for at least five years after full knowledge
of the transaction, recognized the note as valid and repeatedly promised
to pay it, he cannot thereafter interpose as a defence thereto that he was
intoxicated when he signed it, and testimony to prove such intoxication
may properly be stricken from the record. Matz v. Martinson, 127 Minn.
262,149 N. W. 370.

1022. Estoppel—(34) Dowagiac Mfg. Co. v. Van Valkenburg, 111
Minn. 1, 126 N. W. 119 (evidence held to show no elements of estoppel).

1028. Breach of warranty—The defences of fraud and breach of war-
ranty are not inconsistent. Minneapolis Threshing Machine Co. v. Pe-
ters, 112 Minn. 429, 128 N. W. 578.

ACTIONS

1034. Parties plaintiff—An unrestricted indorsement of a check con-
fers on the indorsee the legal title and the right to sue thereon, though
the check is taken for collection. If the indorsement is restricted by the
words, “for collection,” no right to sue is conferred. Citizens State Bank
v. E. A. Tessman & Co., 121 Minn. 34, 140 N. W. 178,

See Digest, § 7315.

1036. Complaint—An allegation that the plaintiff is owner is sustain-
el by proof of any legal title. Citizens State Bank v. E. A. Tessman &
Co., 121 Minn. 34, 140 N. W. 178.

In an action on a duebill given for the price of certain lumber, the due-
bill to be payable within 15 days after patent issued from the United
States, a complaint not alleging the issuance of the patent, but alleging
that the duebill “is now due and payable,” was an insufficient allegation
of performance of conditions precedent. Vachon v. Nichols-Chisholm
Lumber Co., 111 Minn. 45, 126 N. W. 278.

(89) Burwell v. Gaylord, 119 Minn. 426, 138 N. W. 685.
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BILLS AND NOTES 1036-1040

(92) Citizens State Bank v. E. A. Tessman & Co., 121 Minn. 34, 140
N. W. 178.
See Dunnell, Minn. Pl. 2 ed. §§ 557-564.

1037. Answer—Action on two notes the payment of which defendant
guaranteed. Answer held to state a counterclaim for breach of war-
ranty. Reeves & Co. v. Boyd, 114 Minn. 378, 131 N. W. 336.

An answer held to state a valid defence of want of consideration and
that the note involved was an accommodation note as between the par-
ties. Shalleck v. Munzer, 121 Minn. 65, 140 N. W. 111.

(5) Shalleck v. Munzer, 121 Minn. 65, 140 N. W. 111; Kragnes v.
Kragnes, 125 Minn. 115, 145 N. W. 785.

See Dunnell, Minn. P1. 2 ed. §§ 565-568.

1038. Issues—Evidence admissible under pleadings—(17) Hinkley v.
Freick, 112 Minn. 239, 127 N. W. 940 (held error to exclude evidence of
knowledge by the purchaser concerning fraudulent means employed in
obtaining the signature).

1039. General denial—Evidence admissible under—(18) Smith & Nix-
on Piano Co. v. Lydick, 110 Minn. 82, 124 N. W. 637.

1040. Burden of proof—Burden of proof as to renewal of notes and
extension of time of payment held on the defendant. Marquette Nat.
Bank v. Stearns, 111 Minn. 218, 126 N. W. 726.

Burden of proof as to the insolvency of the makers of certain instal-
ment premium notes held on the defendant, though some of the instal-
ments were due and unpaid. Israel v. N. W. Nat. Life Ins. Co., 111
Minn. 404, 127 N. W. 187.

A check imports a consideration and the burden of proving the want
of it is on the defendant. Wasgatt v. First Nat. Bank, 117 Minn. 9, 134
N. W. 224,

(19) Smith & Nixon Piano Co. v. Lydick, 110 Minn. 82, 124 N. W.
637; First Nat. Bank v. McNairy, 122 Minn. 215, 142 N. W. 139 (note
discounted by plaintiff bank before maturity and placed to the deposit
account of the payee, a customer of the bank—evidence disclosed no
defence to the note except such as arose from an alleged breach of war-
ranty in the sale of an automobile for which the note was given in
part payment—general rule applied and held that the burden was on de-
fendant to prove that plaintiff was not a bona fide holder); Roach v.
Halvorson, 127 Minn. 113, 148 N. W. 1080 (general rule applies to holder
for security) ; Presidio County v. Noel Young B. & S. Co., 212 U. S. 38.

(20) Park v. Winsor, 115 Minn. 256, 132 N. W. 264; Marotta v.
Duluth News Tribune Co., 116 Minn. 51, 133 N. W. 89; City Nat. Bank
v. Winsor, 116 Minn. 422, 133 N. W. 961; Cochran v. Stein, 118 Minn.
323, 136 N. W. 1037; First State Bank v. Pederson, 123 Minn. 374, 143
N. W. 980; Ludowese v. Amidon, 124 Minn. 288, 293, 144 N. W. 965;
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Roach v. Halvorson, 127 Minn. 113, 148 N. W. 1080; Cole v. Johnson,
127 Minn. 291, 149 N. W. 466.

(22) Cole v. Johnson, 127 Minn. 291, 149 N. W. 466.

(23) Rosenstein v. Berman, 116 Minn. 231, 133 N. W. 792,

(25) Cole v. Johnson, 127 Minn, 291, 149 N. W. 466.

1041a. Findings—Sufficiency—A finding that checks were indorsed
and delivered to the plaintiff imports everything necessary to pass the
legal title from the indorser to the indorsee. A finding of “ownership”
in express terms is in such case not necessary to support a judgment.
Citizens State Bank v. E. A. Tessman & Co., 121 Minn. 34, 140 N. W. 178.

1042. Amount of recovery—In an action involving an account between
a wholesale merchant and a retail firm, there being an issue as to whom
certain goods for which the note was given were sold, the amount of
recovery held proper. M. E. Smith & Co. v. Meeker, 123 Minn. 441,
143 N. W. 1132.

(35) See Roach v. Halvorson, 127 Minn. 113, 148 N. W. 1080.

BONDS

1047. Requisite number of sureties—R. L. 1905, §§ 4523, 4524, pre-
scribing the requirements of official bonds as to the number of sureties
and their justification, have no application to bonds other than statutory
official bonds. Blied v. Barnard, 120 Minn. 399, 139 N. W. 714.

1049. Justification of sureties—R. L. 1905, §§ 4523, 4524, prescribing
the requirements of official bonds as to the number and justification of
sureties, have no application to bonds other than statutory official bonds.
Blied v. Barnard, 120 Minn. 399, 139 N. W. 714,

1052. Approval—Bond satisfactory to a party—Where a bond is to be
“satisfactory” to a party he cannot reject it arbitrarily. But though it
is sufficient in form and substance the conditions may be such under
the agreement that he may reject it, and his right to do so may be a
question for the jury. Blied v. Barnard, 116 Minn. 307, 133 N. \W.
795; 1d., 120 Minn. 399, 139 N. W. 714; Id., 126 Minn. 159, 147 N.
W. 1095.

Under an agreement to furnish a bond that would be satisfactory to
a party and subject to his approval, held, that a tendered bond was a
good and sufficient bond, but that it was a question for the jury whether
the party was justified in refusing to accept it. Blied v. Barnard, 120
Minn. 399,139 N. W. 714,

1054. Extent of liability—(54) See United States v. United States
Fidelity & Guaranty Co., 236 U. S. 512 (liability of surety for interest).
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1056. Statutory bonds—Validity—Construction—A statutory bond,
<containing the statutory condition and also other conditions, will be so
construed as to give effect to the statutory condition, unless the lan-
guage of the bond precludes such construction. Fairmont Cement Stone
Mig. Co. v. Davison, 122 Minn. 504, 142 N. W. 899.

Statutory bonds must be construed in the light of the statute creating
the obligations intended to be secured, and either extended or restricted
in scope, as the case may be, to cases contemplated by the statute, unless
violence thus be done to the language of the bond. Vukmirovich v.
Nickolich, 123 Minn. 165, 143 N. W. 255. See Lynch v. Brennan, 131
Minn. —, 154 N. W. 795.

(59) Fairmont Cement Stone Mfg. Co. v. Davison, 122 Minn. 504,
142 N. W. 899. :

(60) Waterous Engine Works Co. v. Clinton, 110 Minn. 267, 125
N. W. 269; First State Bank v. C. E. Stevens Land Co., 119 Minn. 209,
137 N. W. 1101,

(64) Fairmont Cement Stone Mfg. Co. v. Davison, 122 Minn. 504, 142
.N. W. 899.

(65) Waterous Engine Works Co. v. Clinton, 110 Minn. 267, 125
N. W. 269.

1057a. Pleading—An admission in an answer that the defendant ex-
ecuted a bond sued on, in the form and manner set out in the complaint,
carries with it an admission of all that is essential to a valid execution
of the bond, with the terms contained therein, including the full au-
thority of the agents by whom it was executed. First State Bank v.
C. E. Stevens Land Co., 123 Minn. 218, 143 N. W. 355.

See Dunnell, Minn. Pl. 2 ed. § 570.

BOUNDARIES

1059. Reference to plats—Where a definite tract of land is platted and
subdivided into lots of regular and specified dimensions, leaving at the
end a remnant or irregular tract not sufficient from which to form a
lot of the character of those laid out, and the plat indicates the size of
all lots, including the irregular tract, and it subsequently appears that
there is a deficiency of land to accord to each of the regular lots the
dimension indicated by the plat if the irregular tract retains the area
given to it, thus disclosing a clear mistake on the part of the person
platting the land, the deficiency must fall upon the irregular tract, and
not upon the regular and uniform lots. The same rule would apply in
the case of an excess of land. Barrett v. Perkins, 113 Minn. 480, 130
N. W. 67.
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1059-1066 BOUNDARIES

Where land is described as a numbered lot of a plat the description
by lot will prevail over bounds. Moore v. Minneapolis & St. P. S. R.
Co., 129 Minn. 237, 152 N. W. 405.

Plats of unofficial surveys held admissible in action to restrain tres-
passes. Baldwin v. Fisher, 110 Minn. 186, 124 N. W. 1094.

(72) Moore v. Minneapolis & St. P. S. R. Co., 129 Minn. 237, 152
N. W. 405.

(74) Arms v. Owatonna, 117 Minn. 20, 134 N. W. 298,

1060. Courses and distances—(83) Note, 129 Am. St. Rep. 990.

1061. Monuments and natural boundaries—The rule that monuments
control courses and distances is merely a rule of construction to ascer-
tain the intention, and, where the intention is otherwise plainly mani-
fested, such rule may be disregarded. Green v. Horn, 207 N. Y. 439,
101 N. E. 430.

(87) Obert v. Otter Tail County, 122 Minn. 20, 141 N. W. 810; Sand-
retto v. Wahlsten, 124 Minn. 331, 144 N. W. 1089 (county road). See
White v. Jefferson, 110 Minn. 276, 124 N. W. 373 (street); Arms v.
Owatonna, 117 Minn. 20, 134 N. W. 298; Wilson v. Palmgren, 125
Minn. 519, 145 N. W. 1077; Note, 129 Am. St. Rep. 990.

1065. Highways—Under a deed conveying lots upon a street that has
been vacated the grantee does not take any of the land within the former
street unless such intent is clearly disclosed in the deed. White v. Jef-
ferson, 110 Minn. 276, 124 N. W. 373, 641, 125 N. W. 262; White v.
Coburn, 114 Minn. 213, 130 N. W. 1028; Empenger v. Fairley, 119 Minn.
186, 137 N. W. 1110; White v. Hewitt, 119 Minn. 340, 138 N. W. 421.
See, for a criticism of this rule, 23 Harv. I.. Rev. 480.

Where a deed expressly makes the nearer external line of a highway
the boundary line no title to the highway passes, in the absence of ex-
press provision to the contrary. Betcher v. Chicago etc. Ry. Co., 110
Minn. 228, 124 N. W. 1096; Pratt v. Quirk, 119 Minn. 316, 138 N. W. 38.

A road order of a town board in laying out a cartway is no evidence
of the boundary line between parties beyond its limits. Marek v. Jeli-
nek, 121 Minn. 468, 141 N. \W. 788.

(95) Sandretto v. Wahlsten, 124 Minn. 331, 144 N. W. 1089.

(97) Betcher v. Chicago etc. Ry. Co., 110 Minn. 228, 124 N. V.
1096; Pratt v. Quirk, 119 Minn. 316, 138 N. W. 38. See Note, 32 L. R.
A. (N. S.) 778.

(98) See Empenger v. Fairley, 119 Minn. 186, 137 N. W. 1110.

1066. Calls for quantity—Calls for quantity must yield to the more
certain and locative lines of the adjoining owners. Such lines are cer-
tain, or they can be made certain, and may be platted so as to show the
exact course and distance. They are treated as a sort of natural mon-
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BOUNDARIES 1066-1068

ument, and must prevail over the more general and less distinct desig-
nation by quantity. Veve v. Sanchez, 226 U. S. 234.
(99) See Sandretto v. Wahlsten, 124 Minn. 331, 144 N. W. 1089.

1067. Rivers and lakes—The question of boundaries on navigable
waters is governed by the law of this state. Burton v. Isaacson, 122
Minn. 483, 142 N. W. 925.

R. S. (U. S.) § 2396 held inapplicable to a controversy relating to
the riparian rights of owners of fractional lots in a fractional township
abutting on a lake in this state. Held, upon the facts of the particular
case, that the boundaries might be equitably fixed by extending the lines
of the lots of all the parties to the action in a direct course westerly
from the established corners. Burton v. Isaacson, 122 Minn. 483, 142
N. W. 925. .

(5) Burton v. Isaacson, 122 Minn. 483, 142 N. W. 925; Fish v. Chi-
cago, G. W. R. Co., 125 Minn. 380, 147 N. W. 431; State v. Korrer, 127
Minn. 60, 148 N. \W. 617 (title of abutting owner extends to low-water
mark); Hall v. Hobart, 174 Fed. 433; Id., 186 Fed. 426. See Digest, §§
6949-6963.

(8,9) See Tucker v. Mortenson, 126 Minn. 214, 148 N. W. 60.

1068. Meander lines about lakes—A meander line is not a line of
boundary, but is designed primarily to point out the variations of the
bank or shore. An owner of land abutting upon a non-navigable lake
owns to the middle of the lake. This title to the bed of the lake passes
by a deed of the shore land, unless a contrary intention appeals. A
meander line will not ordinarily be considered the boundary of land
bordering on such a lake; but the grantee of the shore land will take
to the middle of the lake, even though the grant is described by metes
and bounds with the meander line as one of the calls. The evidence
in this case sustains the findings of the trial court that West Lake, on
which respondent’s land abuts, was still a lake when defendant received
his deed. ‘The fact that the owners of land abutting on an irregular
lake exchange deeds, fixing their respective rights in the lake bed, is
not conclusive of an intention to separate the lake bed from the shore
land. The use of part of the bed of the lake by a grantor after convey-
ance of the shore land is not conclusive of an intent that he should re-
serve the lake bed. The evidence sustains the trial court in refusal to
find that defendant was estopped by representations as to his line to
claim the portion of the lake bed adjacent to his land. Tucker v. Mort-
enson, 126 Minn. 214, 148 N. W. 60. See Producers Oil Co. v. Hanzen,
238 U. S. 325.

(10) See Tucker v. Mortenson, 126 Minn. 214, 148 N. W. 60.

(11) See Burton v. Isaacson, 122 Minn. 483, 142 N. W. 925; Tucker
v. Mortenson, 126 Minn. 214, 148 N. W. 60.

93



1069-1079 BOUNDARIES

1069. Meander lines along rivers—(12) Burton v. Isaacson, 122 Minn.
483, 142 N. W. 925. See Producers Oil Co. v. Hanzen, 238 U. S. 325.

1070. Non-navigable lakes—Where a lake is very long in comparison
with its width, the method applied to rivers and streams would prob-
ably be the most suitable for adjusting riparian rights in the lake bot-
tom along its sides and the use of converging lines would only be re-
quired at its two ends. Rooney v. Stearns County, 130 Minn. 176, 153
N. W. 858.

(13) State v. Korrer, 127 Minn. 60, 71, 148 N. W. 617; Rooney v.
Stearns County, 130 Minn. 176, 153 N. W. 858. See Tucker v. Morten—
son, 126 Minn. 214, 148 N. W. 60.

(14) Rooney v. Stearns County, 130 Minn. 176, 153 N. W. 858. See
Burton v. Isaacson, 122 Minn. 483,.142 N. W. 925; 10 Col. L. Rev. 82;
Note, 122 Am. St. Rep. 982.

1075. Parol evidence—(33) See Tucker v. Mortenson, 126 Minn. 214,
148 N. W. 60 (evidence held not to show an estoppel); Digest, § 3201.

1076. Reputation—(34) Moser v. Doffner, 111 Minn. 464, 470, 125 N.
W. 275, 127 N. W. 494,

1077. Official plats and field notes—(37) Sommer v. Meyer, 125 Minn.
258, 146 N. W. 1106.

1078. Fractions of lots—The words “the north half,” used in the con-
veyance of a part of a platted block of land, mean the half of the block
in area lying north of an east and west line drawn through the block,
unless the context and surrounding facts require that these words be
given a different meaning. Lavis v. Wilcox, 116 Minn. 187, 133 N. W.
563.

1079. Government corners, surveys, etc.—The federal statute provides
that the boundary lines, actually run and marked in the surveys shall be
established as the proper boundary lines of the sections or subdivisions,
for which they were intended, and the length of such lines, as returned,
shall be held and considered as the true length thereof, and the bound-
ary lines which shall not have been actually run and marked as afore-
said shall be ascertained by running straight lines from the established
corners to the opposite corresponding corners; but in those portions of
the fractional townships where no such opposite corresponding corners -
have been or ‘can be fixed, the boundary lines shall be ascertained by
running from the established corners due north and south or east and
west lines, as the case may be, to the water course, Indian boundary
line, or other external boundary of such fractional township. This stat-
ute has been held inapplicable to a controversy relating to the riparian
rights of owners of fractional lots in a fractional township abutting upon
a lake in this state. Burton v. Isaacson, 122 Minn. 483, 142 N. W. 925.
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BOUNDARIES 1079-1083

Monuments placed by a county surveyor pursuant to G. S. 1913, §
773, show prima facie the section corners and quarter posts of the gov-
ernment survey. Roy v. Dannehr, 124 Minn. 233, 144 N. W. 758 (evi-
dence held insufficient to overcome presumption).

(39) Goroski v. Tawney, 121 Minn. 189, 141 N. W. 102; Sommer v.
Meyer, 125 Minn. 258, 146 N. W. 1106. See Note; 110 Am. St. Rep. 677.

(43) Moser v. Doffner, 111 Minn. 464, 125 N. W. 275, 127 N. W. 494.

1081. Lost corners—A lost corner is one whose location, as establish-
ed by the government surveyors, cannot be found. If ‘its location,
though evidence of it on the ground is gone, can be determined satis-
factorily by competent evidence, it is not a lost corner. The fact that
evidence of the physical location of a corner cannot now be seen, or that
no one who saw the marked corner is produced, does not necessarily
make the corner a lost one. If the evidence is such that the place where
the corner was can be determined, it is enough. Where quarter corners
are lost, and the field notes are inconsistent, the boundary of the quarter
sections is found by a proportional measurement between the known
section corners to which the quarter corners belong. Goroski v. Taw-
ney, 121 Minn. 189, 141 N. W. 102 (finding that two quarter corners
were lost held justified by the evidence); Wetle v. Flegel, 112 Minn.
445, 128 N. W. 577.

A section corner is where the government surveyqrs placed it. Where
a section corner post has disappeared, the evidence of witness bearing
trees and the surveyor’s field notes will usually prevail. If the calls of
the field notes are erroneous, their use or rejection becomes a practical
question. There is no universal rule applicable to such a case. The
court must make its decision, as in any other case, by considering all
the evidence that will aid it in arriving at the facts, such as the testimony -
of eyewitnesses as to the location of lost monuments, the testimony of
surveyors based on surveys from other established locations, as well as
the call$ of witness trees and field notes. The direction of lines may be
reversed, if by so doing all the known calls of the survey are harmo-
nized; otherwise, the calls are to be taken as they are. Sommer v.
Meyer, 125 Minn. 258, 146 N. W. 1106.

(46,47) Moser v. Doffner, 111 Minn. 464, 125 N. W. 275, 127 N. W.
494; Sommer v. Meyer, 125 Minn. 258, 146 N. W. 1106.

1083. Practical location—Where there is no agreement or estoppel
acquiescence must continue for the full statutory period of fifteen years.
Marek v. Jelinek, 121 Minn. 468, 141 N. W. 788.

(51) Moser v. Doffner, 111 Minn. 464, 125 N. W. 275, 127 N. W. 494;
Marek v. Holey, 119 Minn. 216, 137 N. W. 969; Marek v. Jelinek, 121
Minn. 468, 141 N. W. 788; Roy v. Dannehr, 124 Minn. 233, 144 N. W.
758 (effect of placing fence on supposed boundary line); Nadeau v.
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1083-1094 BREACH OF PROMISE OF MARRIAGE

Johnson, 125 Minn. 365, 147 N. W. 241; Houston County v. Burns, 126
Minn. 206, 148 N. W. 115 (land surveyed and division fence construct-
ed by agreement of adjoining owners—division line maintained by both
owners about ten years) ; Einung v. Schlopkohl, 129 Minn. 9, 151 N. W.
273. Sce Note, 110 Am. St. Rep. 677.

(52) Moser v. Doffner, 111 Minn. 464, 125 N. W, 275, 127 N. W. 494
(evidence held sufficient) ; Marek v. Jelinek, 121 Minn. 468, 141 N. W.
788 (fencing by one party on a varying line—cultivation of a part un-
fenced to the line claimed—small amount of ditching—evidence held in-
sufficient) ; Roy v. Dannehr, 124 Minn. 233, 144 N. \W. 758 (placing
fence on supposed division line—evidence not conclusive); Draheim v.
Fell, 130 Minn. 535, 153 N. W. 513 (evidence held insufficient—the dig-
ging of a drainage ditch to the east of a line fence by the owner of the
lands west of the fence held not persuasive evidence either way).

1084. Statutory action to determine—(54) See Burton v. Isaacson, 122
Minn. 483, 142 N. W. 925 (issues triable) ; Note, 119 Am. St. Rep. 66.

(57) Nelson v. Lemon, 126 Minn. 527, 147 N. W. 1134 (the court
found that a line run by a certain survey was the true line—held that
the finding supported the tonclusion of law and the judgment, and it was
unnecessary expressly to find that the parties agreed to abide by the
survey).

(58) Wetle v. Flegel, 112 Minn. 445, 128 N. W. 577; Cerveny v.
Uherka, 112 Minn. 417, 128 N. W. 457; Sommer v. Meyer, 125 Minn.
258, 146 N. W. 1106,

BREACH OF PROMISE OF MARRIAGE

1087. The contract—Express and implied representations. Note, 44
Am. St. Rep. 381.

1088a. Rescission of contract by mutual agreement—The parties may,
by mutual agreement, express or implied, rescind the contract. Brown
v. Gunderson, 123 Minn. 303, 143 N. W. 795 (evidence held to justify a
finding of rescission).

1092. Want of chastity as a defence—(67) Cox v. Edwards, 120 Minn.
512, 139 N. W. 1070; Hively v. Golnick, 123 Minn. 498, 144 N. W, 213.
See Davis v. Condit, 124 Minn. 365, 144 N. \V. 1089. '

See Note, 40 Am. St. Rep. 172 (various defences).

1092a. Epilepsy as a defence—It is a good defence that the plaintiff
is an epileptic person. Hively v. Golnick, 123 Minn. 498, 144 N. W. 213.

1094. Damages—In general—Compensatory damages cannot be
awarded for pleading or attempting to prove unchastity by way of de-
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BREACH OF PROMISE OF MARRIAGE  1094-1100a

fence or in mitigation of damages. Hively v. Golnick, 123 Minn. 498,
144 N. W. 213.

(70) Hively v. Golnick, 123 Minn. 498, 144 N. W. 213 (loss of oppor-
tunity to contract a marriage with another—injury to health).

(71) Hively v. Golnick, 123 Minn. 498, 144 N. W. 213. See Note, 41
L. R. A. (N. S.) 840.

1095. Exemplary damages—To justify the recovery of exemplary
. damages the complaint must contain appropriate allegations, as, for ex-
ample, that the defendant acted maliciously, wantonly or to oppress or
injure the plaintiff. Exemplary damages are recoverable if the defend-
ant pleads or attempts to prove unchastity of plaintiff in justification of
the breach, or in mitigation of damages, and docs so maliciously and
without reason for believing the defence true. Otherwise if the defence
is made in good faith. Hively v. Golnick, 123 Minn. 498, 144 N. W. 213.

(73) Hively v. Golnick, 123 Minn. 498, 144 N. W. 213. See Note, 41
L. R. A. (N. S.) 840.

1097. Mitigation of damages—(80) Cox v. Edwards, 120 Minn. 512,
139 N. W. 1070; Hively v. Golnick, 123 Minn. 498, 144 N. W. 213.

1098. Excessive damages—(81) Halness v. Anderson, 110 Minn. 204,
124 N. W. 830 (held error for trial court to grant a new trial unless
plaintiff would reduce her verdict for $1,500 to $500); Hively v. Gol-
nick, 123 Minn. 498, 144 N. W. 213 (verdict for $800 sustained); Cox
v. Edwards, 126 Minn. 350, 148 N. W. 500 (verdict for $17,425 sus-
tained). See Note, 41 L. R. A. (N. S.) 840.

1098a. Pleading—Want of chastity as a defence is new matter to be
specially pleaded by the defendant. Cox v. Edwards, 120 Minn. 512, 139
N. W. 1070.

To justify the recovery of punitive damages the complaint must con-
tain appropriate allegations of the intent or purpose of defendant in do-
ing the alleged wrongful act, as that he acted maliciously, wantonly, to
oppress or injure plaintiff. Hively v. Golnick, 123 Minn. 498, 144 N.
W. 213,

Under a general allegation of damages injury to health is recoverable.
Hively v. Golnick, 123 Minn. 498, 144 N. W. 213.

If it is desired to prove seduction in aggravation of damages it may be
necessary to allege it. See Schmidt v. Durnham, 46 Minn, 227, 49 N. °
W. 126; Note, 33 L. R. A. (N. S.) 702.

1100. Evidence—Sufficiency—(83) Hively v. Golnick, 123 Minn. 498,
144 N. W. 213; Cox v. Edwards, 126 Minn. 350, 148 N. W. 500.

1100a. Law and fact—Whether a promise of marriage was made, and
whether a release pleaded as a defence was obtained by fraud or duress,
held questions for the jury. Cox v. Edwards, 120 Minn. 512, 139 N.

W. 1070.
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BREACH OF THE PEACE

1101. Use of abusive language—Complaint must state name of the
person in reference to and in whose presence the language was used.
State v. Riley, 116 Minn. 1, 133 N. W. 86.

BRIBERY

1103. What constitutes—In connection with elections. See Sweaas v.
Evenson, 110 Minn. 304, 125 N. W. 272.
See Note, 116 Am. St. Rep. 38.

BRIDGES

1111, Legislative control—(1) See Austin v. Tonka Bay, 130 Minn.
359, 153 N. W. 738.

1112. Width—The statute provides for a 16-foot driveway. Biegert v.
Maynard, 122 Minn. 126, 142 N. W. 20.

1113. Contracts for construction—Validity—The city of Minneapolis
has no power to enter into a contract with a company operating a com-
mercial railway, by which the city agrees to bear part of the expense of
strengthening a city bridge which the railway company desires to. cross
with its cars, where the bridge is already of sufficient strength and con-
struction to accommodate general travel, and the sole purpose of the im-
provement is to permit the operation of such railway cars thereover.
Plaintiff desired to cross this bridge in order to meet the line of the
Minneapolis Street Railway Company. The city, in lieu of permitting
the plaintiff to cross the bridge, directed the City Railway Company to
extend its line across the bridge to plaintiff’s terminus. The public also
has used the bridge for general travel. These facts impose no liability
upon the city, since the contract was beyond the corporate power of the
city and was not susceptible of ratification, but was wholly void. Min-
neapolis etc. Co. v. Minneapolis, 124 Minn. 351, 145 N. W. 609.

(3) Biegert v. Maynard, 122 Minn. 126, 142 N. W. 20 (piers construct-
ed too close together necessitating blowing out one of them so that a
dredging machine might pass—cost of rebuilding held to fall on con-
tractor—verdict for defendant sustained).

1116. Authority of county board to construct—By chapter 164, Laws
of 1905, and the acts amendatory thereof (G. S. 1913, §§ 2584-2586), the
legislature gave counties having more than 150,000 population authority
to construct bridges and approaches thereto within villages without the
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consent or concurrence of the village. Austin v. Tonka Bay, 130 Minn.
359, 153 N. W. 738.

1116a. County road and bridge fund—Bridge in cities—Appropriation
—Section 2, c. 378, Laws 1911, authorizes the city council of cities of
the fourth class to require the county board to appropriate money from
the county road and bridge fund for the building or improving of bridges
on such city streets only as the county board may have designated as
state roads or highways. State v. Freeborn County, 117 Minn. 361, 135
N. W. 975.

1120. Defective bridges—Negligence—Liability of municipalities—
Bridge over Mississippi river at Winona. Wire on bridge carrying a
very heavy voltage of electricity. Workman employed in painting
bridge killed by a “brush” or “disruptive discharge.” Bridge constructed
by city. Wire strung by power company under license from city. Man-
ner of stringing wire regulated by city. City held liable. Hoppe v.
Winona, 113 Minn. 252, 129 N. W, 577.

Where a child playing under a bridge at a point not open to travel
was injured by the fall of a timber from the bridge, it was held that the
injury was a pure accident for which the municipality could not be held
liable. Boyd v. Duluth, 126 Minn. 33, 147 N. W. 710.

A municipality is bound to provide guard rails for bridges which it
maintains sufficiently high to protect travelers. It may be liable for
an unnecessary defect in the plan of construction. Where a team cross-
ing a bridge was frightened by an automobile, and one of the horses
was crowded over the edge of the bridge and killed by falling therefrom,
whether an insufficient guard rail of the bridge was the proximate cause
of the injury was held a question for the jury., Klaseus v. Kasota, 128
Minn. 47, 150 N. W. 221,

See Digest, § 6995a.



BROKERS

IN GENERAL

1125. Brokers for miscellaneous purposes—Brokerage for sale of ce-
ment. Action for commission. Verdict for plaintiff properly directed.
Daniel v. Sandusky Portland Cement Co., 116 Minn. 82, 133 N. W. 162.

STOCK BROKERS

1127. Authority to advance margins—Purchase on margin. Note, 74
Am. St. Rep. 470.
REAL ESTATE BROKERS

1136. Necessity of employment—(36) See Kennison v. Haw, 124
Minn. 140, 144 N. W. 452; Boyd v. Quarberg, 125 Minn. 521, 145 N.
W. 746.

1137. Contract of employment—(39) C. H. Graves & Co. v. Cook, 115
Minn. 34, 131 N. W. 854.

1139. Application of general principles of agency—(42) See Stumpf
v. Norton, 124 Minn. 93, 144 N. W. 469.
(43) Geddes v. Van Rhee; 126 Minn. 517, 148 N. W. 549.

1141. Exclusive agency—(47) Smith v. Preiss, 117 Minn. 392, 136
N. W.7.

1142, Powers—It is well scttled that a real estate agent, or broker,
can make no contract for the sale of the land of his principal except
upon the terms prescribed by such principal; that without express au-
thority to give credit, or to receive somecthing other than cash, he can
sell only for cash; and that any contract made by him which contains
terms or provisions other than those prescribed by his principal is not
binding upon such principal and cannot be enforced by the purchaser.
Baker v. Brundage, 131 Minn. —, 154 N. W. 1086.

(49) Steinv. Waite, 126 Minn. 157, 148 N. W. 49 (contract construed
as authorizing broker to find a purchaser and not to bind principal by
a contract to sell or convey). See Baker v. Brundage, 131 Minn. —,
154 N. W. 1086. '

1143. Duty to disclose facts to principal—(55) Hegenmyer v. Marks,
37 Minn. 6, 32 N. W. 785. See Christianson v. Mille Lacs Land & Loan
Co., 113 Minn. 120, 129 N. W. 150.

1144. Purchase by broker—Where an agent for the sale of real prop-
erty, charged as a matter of law with the usual obligations incident to
that relation, informs his principal that he has secured a purchaser of
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the property, and procures from the principal an executory contract for
the sale thereof, in which the name of the purchaser is not given, and
he subsequently inserts in the contract his own name as purchaser, the
relation of principal and agent, if the principal ratifies the contract,
ceases, and that of vendor and purchaser takes its place. By so becom-
ing the purchaser the agent forfeits his right to a commission for effect-
ing a sale, and he is not, in the absence of a special agreement after the
change of the relation, entitled to compensation. Christianson v. Mille
Lacs Land & Loan Co., 113 Minn. 120, 129 N. W. 150.

(56) See Sherwood v. Lovett, 113 Minn. 83, 129 N. W. 141 (division
of commission between two brokers—one broker interested in purchase
by undisclosed principal); Sonnesyn v. Hawbaker, 127 Minn. 15, 148
N. W. 476.

1145. Fraud of broker—Liability of principal and broker—If the bro-
ker fraudulently misrepresents the financial ability of the purchaser, and
the purchaser is unable to carry out the contract of purchase, and the
principal relies upon such representation to his prejudice, he may
rescind by a voluntary agreement with the purchaser, and, if a rescission
is thus made, the broker will not be entitled to compensation. The evi-
dence justifies a finding that the broker fraudulently misrepresented the
financial condition and ability of the purchaser giving the principal, as
against the broker, a right of rescission by agreement with the purchas-
er. If the principal and the purchaser by mutual agreement rescind,
and as a condition of the rescission, and as a part of the agreement there-
for, the purchaser accepts a portion of the lands included within the con-
tract, the transaction amounting in effect to a partial rescission by agree-
ment and a partial purchase in accordance with the contract, the prin-
cipal is liable to the broker in some amount. Meyer v. Keating Land &
Mtg. Co., 126 Minn. 409, 148 N. W. 452,

(58) Stumpf v. Norton, 124 Minn. 93, 144 N. W. 469 (evidence held
not to show a conspiracy among defendants to defraud purchaser, or
fraud on the part of any of the defendants against the purchaser—
brokers to have commission paid by vendors).

1146. Acting for both parties—The general rule that a broker to sell
cannot accept compensation from the purchaser applies where the
price and terms of sale are fixed by the vendor. Steinmueller v. Wil-
liams, 113 Minn. 91, 129 N. W. 145.

Where all the parties understood that brokers were to have a commis-
sion from the vendor, it was held that the purchaser could not recover
from the vendor or the brokers any part of the commission, or have
the contract reformed so as to have the purchase price reduced to the net
price exclusive of the commission. Stumpf v. Norton, 124 Minn. 93,
144 N. W. 469.
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One is a middleman where, not having undertaken to act as agent for
either party or to exercise for either his skill, knowledge or influence,
merely brings them together to deal for themselves, he standing indif-
ferent between them. Geddes v. Van Rhee, 126 Minn. 517, 148 N. W.
549.

Division of commission between two brokers. One broker interested
in purchase by undisclosed principal. Sherwood v. Lovett, 113 Minn.
83,129 N. W. 141.

(59) Steinmueller v. Williams, 113 Minn. 95, 129 N. W. 145; Ameri-
can Security & Investment Co. v. Penney, 129 Minn. 369, 152 N. W,
771. See Stumpf v. Norton, 124 Minn. 93, 144 N. W. 469.

(60) American Security & Investment Co. v. Penney, 129 Minn. 369,
152 N. W.771.

(61) See Stumpf v. Norton, 124 Minn. 93, 144 N. W, 469.

1147. When commission earned—Though by the terms of the con-
tract the agreed commission is payable out of the purchase price, the
defendant having arbitrarily refused to make a sale to the customer fur-
nished by the plaintiff, the plaintiff is entitled to payment of such com-
mission. C. H. Graves & Co. v. Cook, 115 Minn. 34, 131" N. W. 854.

(63) Zuel v. McCollum, 111 Minn. 485, 127 N. W. 178; Jacobson v.
Rotzien, 111 Minn. 527, 127 N. W. 419, 856; C. H. Graves & Co. v.
Cook, 115 Minn. 34, 131 N. W. 854; Bruner v. Jacobson, 115 Minn.
425, 132 N. W. 995; Smith v. Mellen, 116 Minn. 198, 133 N. W. 566;
Gransbury v. Saterbak, 116 Minn. 339, 133 N. W. 851; Bruner v. Jacob-
son, 122 Minn. 66, 141 N. W. 1097; Goldman v. Weisman, 123 Minn.
370, 143 N. W. 983; Bentley v. Edwards, 125 Minn. 179, 146 N. W.
347; Glaum v. Skaug, 129 Minn. 377, 152 N. W. 760; Converse v.
Vaughn, 130 Minn. 52, 153 N. W. 133; Nelson v. Carlson, 130 Minn.
131, 153 N. W. 253.

(64,66) Goldman v. Weisman, 123 Minn, 370, 143 N. W. 983.

(67) Smith v. Mellen, 116 Minn. 198, 133 N. W. 566; Goldman v.
Weisman, 123 Minn. 370, 143 N. W. 983.

(68) Gransbury v. Saterbak, 116 Minn. 339, 133 N. W. 851; Meyer v.
Keating Land & Mtg. Co., 126 Minn. 409, 148 N. W. 452.

(69) Zuel v. McCollum, 111 Minn. 485, 127 N. W. 178; See Jacobson
v. Rotzien, 111 Minn. 527, 127 N. W. 419, 856; Gransbury v. Saterbak,
116 Minn. 339, 133 N. W. 851.

1148. Necessity of complete performance—\Where the plaintiff agreed
to find a purchaser for a certain tract of land and was to receive as com-
mission all of the purchase price above $10 an acre, and he introduced
to the defendant a proposed purchaser to whom the defendant sold
a part of the tract at $13 an acre, the purchaser not being willing to
buy the whole tract, it was held that the contract was entire and that
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the plaintiff could recover nothing. Bentley v. Edwards, 125 Minn. 179,
146 N. W. 347.
(73) See Meyer v. Keating Land & Mtg. Co., 126 Minn. 409, 148 N.
*W. 452.

1149. Broker must be procuring cause of sale—(74) Differt v. Adams,
112 Minn. 443, 128 N. W. 467.

1150. Sale on unauthorized terms—(75) See § 1142,

1151, Variation of terms—When a real estate broker is employed by
an owner to sell real estate at a stipulated net price and upon certain
terms, with the understanding that the broker shall have all in excess of
the net price for his compensation, should the property sell for more, the
broker is at liberty to enter into a contract to sell the premises, with
other property, to a proposed purchaser for a gross consideration in ex-
cess of the owner’s net price, provided such proposed purchaser is ready,
willing, and able to purchase at the price and upon the stipulated terms.
Smith v. Mellen, 116 Minn. 198, 133 N. W. 566.

(76) See Paysenso v. Swensen, 178 Fed. 999.

(78) Differt v. Adams, 112 Minn. 443, 128 N. W. 467.

(79) Bentley v. Edwards, 125 Minn. 179, 146 N. W. 347.

1152. Sale by owner—(81) Smith v. Preiss, 117 Minn. 392, 136 N. W.
7; Wright v. Waite, 126 Minn. 115, 148 N. W, 50 (held that owner did
not sell).

(84) See Goldman v. Weisman, 123 Minn. 370, 143 N. W. 983.

1153. Sale defeated by owner—Defective title—An easement acquired
by the city for a street over a city lot, in condemnation proceedings, the
street not having been opened, is an “incumbrance” upon the land, within
the terms of a representation by the owner to his real estate broker that
he is possessed of a good marketable title, free from all incumbrances and
adverse liens and interest. Smith v. Mellen, 116 Minn. 198, 133 N. W.
566. )

(87) See Sperry Realty Co. v. Merriam Realty Co., 128 Minn. 217, 150
N. W. 785 (purchaser refused to carry out purchase because of an ease-
ment on the land—all the parties knew of the easement).

1155. Amount of compensation—(92) Sperry Realty Co. v. Merriam
Realty Co., 128 Minn. 217, 150 N. W. 785 (contract gave broker privilege
of selling to a specified person, at a specified price, within a specified
time—refusal of purchaser to carry out contract because of an easement
on the land); Glaum v. Skaug, 129 Minn, 377, 152 N. W. 760; Nelson
v. Carlson, 130 Minn. 131, 153 N. W. 253.

1156. Breach of contract by principal—Damages—The measure of
damages for a breach of contract by a principal, held, under the issues,
to be the loss incurred by the agent on all sales actually made, not ex-
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ceeding, however, the commissions stipulated in the contract. Goldman
v. Weisman, 123 Minn. 370, 143 N. W. 983.

1159. Sale by several brokers—Division of commission—(99) Sher-
wood v. Lovett, 113 Minn. 83, 129 N. W. 141; Clark v. McMullen, 129
Minn. 533, 152 N. W. 1101.

1160. Revocation and termination of authority—The termination of a
revocable agency by sale by the principal before performance by thc
agent, is an affirmative defence, which need not be negatived by plain-
tiff in order to make out a prima facie case. Goldman v. Weisman, 125
Minn. 370, 143 N. W. 983.

(2) Wright v. Waite, 126 Minn. 115, 148 N. W. 50 (finding of jury
that there was no revocation sustained). See Note, 49 L. R. A. (N. S.)
985. .

1161. Action for commission—Pleading and evidence—(5) Schick v.
Suttle, 94 Minn. 135, 102 N. W. 217 (a claim on the part of the principal
against his broker for a profit alleged to have been made by him in the
course of his employment, founded on the rule of law that all such profits,
whether resulting from the performance or violation of the broker’s duty,
belong to the principal, may be interposed as a counterclaim in an action
by the broker against the principal to recover for services rendered in
a transaction other than that in which the profit was made); Hill v.
Glasspoole, 117 Minn. 537, 136 N. W. 261 (complaint against corporation
sustained) ; Goldman v. Weisman, 123 Minn. 370, 143 N. W. 983 (ter-
mination of agency by sale made by principal an affirmative defence—
a defence cannot be made out merely upon allegations of the complaint
when the same have been put in issue by denials) ; Kinzel v. Boston &
Duluth Farm Land Co., 124 Minn. 416, 145 N. W. 124 (where a com-
plaint, in an action for compensation for services rendered, alleges the
reasonable value thereof, and also that defendant agreed to pay a certain
sum therefor, and there is no election at the trial upon which theory,
quantum meruit or express contract, plaintiff will proceed with the trial,
and both issues are retained in the case, plaintiff is at liberty to prove
either the agreed or reasonable value, and recover a verdict accordingly) ;
Bentley v. Edwards, 125 Minn. 179, 146 N. W. 347 (issue as to whether
contract was entire or severable held properly raised by the answer—
complaint on express contract—no recovery allowable on quantum meru-
it) ; Wright v. Waite, 126 Minn. 115, 148 N. W. 50 (whether plaintiff
procured a purchaser under a contract not pleaded voluntarily litigated) ;
Sperry Realty Co. v. Merriam Realty Co., 128 Minn. 217, 150 N. W. 785

_ (plaintiff held not entitled to recover in the absence of pleading and proof
as to the value of his services).

(6) Baker v. Barker, 118 Minn. 419, 137 N. W. 7 (evidence of a custom
among brokers of charging for their services, where an exchange of
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properties is effected, a specified commission upon the value of the
property, held competent on the question of the reasonable value of such
services) ; Drew v. Carroll, 120 Minn. 478, 139 N. W. 953 (refusal of
trial court, in action for commission on sale of land, to strike out plain-
tiff’s testimony as to the contents of a letter alleged to have been written
by him to defendant, held, under the circumstances, not error—assign-
ment of error to action of trial court, in allowing defendant to be cross-
examined as to how much he received by way of commission or profit
on a sale of land which he himself had previously made, overruled—ac-
tion of trial court in admitting parol proof of the contents of a minor
document collaterally involved in the action sustained); Goldman v.
Weisman, 123 Minn. 370, 143 N. W. 983 (defendant’s statements in re-
pudiating contract, to the effect that the land had been sold, held not
substantive evidence of that fact) ; Stevens v. Wisconsin Farm Land Co.,
124 Minn. 421, 145 N. W. 173 (in an action by an agent to recover the
reasonable value of services in effecting an exchange of property, evi-
dence of the value of the property received by the principal is admissible
—evidence of customary charges of brokers in similar cases is admissible
—any evidence which tends to throw light on the value of the services,
such as the time spent, the money expended, the amount involved, the
results achieved, is admissible) ; Wright v. Waite, 126 Minn. 115, 148
N. W. 50 (in an action to recover an agreed commission, it is in gen-
eral error to receive evidence of efforts made to sell; but where there
is a controversy as to the existence of a listing agreement at the time,
and the fact that such efforts were being made was communicated to the
owner, such evidence is competent; and, when it conclusively appears
that the broker found a purchaser, the error is in general without preju-
dice).

(7) Zuel v. McCollum, 111 Minn. 485, 127 N. W. 178; Jacobson v. Rot-
zien, 111 Minn. 527, 127 N. W. 419, 856; Nichols v. Rodgers, 112 Minn.
250, 127 N. W. 923; Differt v. Adams, 112 Minn. 443, 128 N. W. 467 ;
Whitney v. O. W. Kerr Co., 113 Minn. 525, 129 N. W. 1056; Daly v.
Corliss, 114 Minn. 42, 129 N. W. 1048 ; Baker v. Barker, 118 Minn. 419, 137
N. W. 7; Kennison v. Haw, 124 Minn. 140, 144 N. W. 452; Glaum v.
Skaug, 129 Minn. 377, 152 N. W. 760; American Security & Investment
Co. v. Penney, 129 Minn. 369, 152 N. W. 771; Nelson v. Carlson, 130
Minn. 131, 153 N. W. 253.

1161a. Same—Burden of proof—The termination of a revocable agency

by sale by the principal before performance by the agent, is an affirmative

defence, which need not be negatived by plaintiff in order to make out

a prima facie case. Goldman v. Weisman, 123 Minn. 370, 143 N. W. 983.
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BURGLARY

1177a. What constitutes—Evidence—The defendant was convicted of
the.crime of burglary in the third degree, in that he broke into and en-
tered a room in the Dyckman Hotel, in Minneapolis, with intent to com-
mit the crime of larceny therein. Held, the felonious intent with which
entrance into the room was effected may be inferred from the fact that
he attempted to commit larceny therein. The time and circumstances of
his entrance, and acts done therein, are sufficient to sustain a finding
that his entrance was not by the consent of the owner, but felonious.
The proof that the building and room were in the possession and con-
trol of the person named in the indictment was sufficient evidence of
ownership to support the indictment. State v. Ward, 116 Minn. 516,
134 N. W. 115. :

Opening a door already ajar. 27 Harv. L. Rev. 382.

Possession of recently stolen property as evidence of burglary. Note,
12 L. R. A. (N. S.) 199.

See Note, 2 Am. St. Rep. 383.

1179. Intent—(49) State v. Ward, 116 Minn. 516, 134 N. W. 115.

1180. Evidence—Sufficiency—(50) State v. Ward, 116 Minn. 516, 134
N. W. 115,

CANCELATION OF INSTRUMENTS

1181. Discretion of court—(54) McKenzie v. Dunsmore, 114 Minn.
477, 131 N. W. 632.

1182. Adequate remedy at law—Objection that the plaintiff has an
adequate remedy at law will not be sustained unless it is clearly well
taken. Slingerland v. Slingerland, 109 Minn. 407, 124 N. W. 19.

(55) Bankers Reserve Life Co. v. Omberson, 123 Minn. 285, 143 N.
W. 735.

1185. Restoration of status quo—Restoration of property is not a con-
dition precedent to the granting of relief if it is rendered impossible by
the fraud of the defendant. Holmes v. Wilkes, 130 Minn. 145, 153 N.
W. 308.

(59) National Council v. Garber, 131 Minn. —, 154 N. W. 512, See
Drake v. Fairmont Drain Tile & Brick Co., 129 Minn. 145, 151 N. W. 914.

See Digest, §§ 1810, 1815, 10092, 10097.

1186. For breach of contract—In an action involving breach of con-
tract the plaintiff may be required to elect to proceed either for rescis-
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sion or for damages for the breach. Gulledge Bros. Lumber Co. v.
Wenatchee Land Co., 126 Minn. 176, 148 N W. 43.
(60) See Digest, § 2677.

1188. For fraud—The action will lie without proof of damage. Ludo-
wese v. Amidon, 124 Minn. 288, 144 N. W. 965. See § 3828.

All contracts are subject to rescission or cancelation for fraud. See
Digest, §§ 1810, 1815, 2677, 3834, 10092, 10097.

A contract to convey realty may be canceled for fraud. See Digest,
§§ 10092, 10097.

An agreement for the exchange of land for corporate stock may be
canceled. Holmes v. Wilkes, 130 Minn. 170, 153 N. W. 308.

Where, after plaintiff discovered that he had been induced to ex-
change property by defendant’s false representations, it was agreed to
rescind, but defendant thereafter refused to perform the contract of re-
exchange, so far as it required him to reconvey certain real property re-
ceived by him in the original exchange, a suit by plaintiff for cancelation
of the deed to such property executed by him to defendant was held to
lie. Green v. Hayes, 120 Minn. 201, 139 N. W. 139.

An action brought after a loss under an insurance policy to cancel the
policy for fraud, or to restrain an action at law thereon, cannot be main-
tained, in the absence of some special circumstances of a nature to cause
irreparable loss to plaintiff if he is relegated to his remedy at law by way
of defense to an action on the policy. Where the remedy at law is ade-
quate, equity will not grant relief. Bankers Reserve. Life Co. v. Omber-
son, 123 Minn. 285, 143 N. W. 735.

(64) Green v. Hayes, 120 Minn. 201, 139 N. W. 139; Holmes v.
Wilkes, 130 Minn. 170, 153 N. W. 308. See Digest, § 2677.

(65) Ferber v. State Bank, 116 Minn. 261, 133 N. W. 611; Holmes v.
Wilkes, 130 Minn. 170, 153 N. W. 308.

(67) Drake v. Fairmont Drain Tile & Brick Co., 129 Minn. 145, 151
N. W. 914, See Hoffman Motor Truck Co. v. Erickson, 124 Minn. 279,
144 N. W. 952.

(68) Slingerland v. Slingerland, 115 Minn. 270, 132 N. W. 326.

1189. For innocent misrepresentation—(70) Martin v. Hill, 41 Minn.
337,43 N. W. 337; Drake v. Fairmont Drain Tile & Brick Co., 129 Minn.
145, 151 N. W. 914, See 15 Col. L. Rev. 187; 24 Harv. L. Rev. 415.

1191. For undue influence—(73) McEleney v. Donovan, 119 Minn.
294, 137 N. W. 306; Wortz v. Wortz, 128 Minn. 251, 150 N. W. 809.

1192. For mistake—A contract may be canceled at the instance of one
of the parties for his own mistake of fact, when such mistake was caused
by the inequitable conduct of, or when known to and wrongfully acted
upon or taken advantage of by, the other party. C. H. Young Co. v.
Springer, 113 Minn. 382, 129 N. W. 773. See § 6124.
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(75) Lindquist v. Gibbs, 122 Minn. 205, 142 N. W. 156; Drake v.
Fairmont Drain Tile & Brick Co., 129 Minn. 145, 151 N. W. 914.

(76) C. H. Young Co. v. Springer, 113 Minn. 382, 129 N. W. 773.

See Note 117 Am. St. Rep. 227; 28 L. R. A. (N. S.) 785.

1193. Instrument liable to improper use—Impossibility of perform-
ance—Where a contract to convey realty, made by the holder of the fee
“and the holder of a life estate, could not be performed because of the re-
fusal of the probate court to confirm the sale, the holder of the life es-
tate being an incompetent person, it was held proper to set aside the
contract as to both parties. Richardson v. Kotek, 123 Minn. 360, 143
N. W. 973,

(81) See Freeburg v. Honemann, 126 Minn. 52, 147 N. W. 827.

1195. Intervening rights of third parties—Bona fide purchasers—Bur-
den of proof—Fraudulent misrepresentations being proved in an action
to rescind, the defendant, who claims title from the one guilty of the
fraud, has the burden of showing himself a bona fide purchaser without
notice. Ludowese v. Amidon, 124 Minn. 288, 144 N. W. 965.

1196. Laches—Limitation of actions—Where there is a mutual mis-
take as to land conveyed, the vendee is not guilty of laches until he dis-
covers the mistake, or is chargeable with knowledge of facts from which,
in the exercise of reasonable diligence, he ought to have discovered it.
Lindquist v. Gibbs, 122 Minn. 205, 142 N. W. 156.

(86) Haataja v. Saarenpaa, 118 Minn. 255, 136 N. W. 87 (action not
barred by laches).

1199. Rescission and tender before suit—(90) See Marple v. Minneap-
olis & St. L. R. Co., 115 Minn. 262, 267, 132 N. W. 333; Hoffman Motor
Truck Co. v. Erickson, 124 Minn. 279, 144 N. W. 952.

1200. Pleading—A complaint held sufficient to justify a cancelation
though it only demanded damages. Lindquist v. Gibbs, 122 Minn. 205,
142 N. W. 156. '

A complaint which shows on its face that the plaintiff has a plain,
speedy and adequate remedy at law is demurrable. Bankers Reserve
Life Co. v. Omberson, 123 Minn. 285, 143 N. W. 735.

A complaint sustained on demurrer though the plaintiff might not be
entitled to all the relief demanded. Mogren v. Finley, 112 Minn. 453,
128 N. W. 828.

(91) See Marple v. Minneapolis & St. L. R. Co., 115 Minn. 262, 267,
132 N. W. 333; Hoffman Motor Truck Co. v. Erickson, 124 Minn. 279,
144 N. W. 952,

1201a. Burden of proof—One wha seeks to set aside a deed or other

instrument for fraud, undue influence, or other cause, ordinarily has the

burden of proving the fraud or other cause, and he carries this burden
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throughout the trial. McEleney v. Donovan, 119 Minn. 294, 138 N.
W. 306.

1202. Evidence—Sufficiency—(95) Ferber v. State Bank, 116 Minn.
261, 133 N. W. 611 (evidence of fraud held sufficient) ; McMullen v.
Heaney, 113 Minn. 348, 129 N. W. 764 (evidence held not to show fraud
in sale); McEleney v. Donovan, 119 Minn. 294, 138 N. W. 306 (evi-
dence held not to show undue influence); Rudolphi v. Wright, 124
Minn. 24, 144 N. W. 430 (evidence of fraud held sufficient) ; Campbell v.
Northwest Eckington Improvement Co., 229 U. S. 561. See First Nat.
Bank v. Gallagher, 119 Minn. 463, 138 N. W. 681.

1203. Judgment—Relief allowable—Where the pleading asks for no
relief except the cancelation of the deed, and alleges no facts showing
that the pleader is entitled to any other relief, the court will not give the
heirs of the grantor a lien on the real estate for sums paid by the grantor
for his support, though the grantee was bound to pay such sums under
the contract. McKenzie v. Dunsmore, 114 Minn. 477, 131 N. W. 632.

In an action to cancel a deed for mutual mistake as to the land con-
veyed it is unnecessary to find the value of the land. Lindquist v.
Gibbs, 122 Minn. 205, 142 N. W. 156.

Though the court found that the deed was not delivered, the plaintiff
having alleged facts tending to entitle him to equitable relief if the deed
had been delivered, and having offered proofs in support thereof, and
the defendant having alleged facts showing him entitled to cquities,
though the deed was not delivered, such equities appearing from the rec-
ord, the court having possessed itself of the controversy as a court of
equity should have determined the whole controversy between the par-
ties and entered a decree determining the rights of all. O’Rourke v.
O’Rourke, 130 Minn. 292, 153 N. W. 607.

(96) See 8 Col. L. Rev. 123.
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CARRIERS
IN GENERAL

1204. Who are common carriers—A defendant operating a meagerly
equipped railroad held under the pleadings to be a common carrier and
liable as such. White v. Minneapolis & Rainy River Ry. Co., 111 Minn.
167, 126 N. W. 533.

A railroad company operating a railroad over stub lines, the road bed
and ties thereof being furnished and owned by a lumber company, held
a common carrier. McCallum v. Minneapolis & Rainy River Ry. Co., 129
Minn. 121, 151 N. W. 974.

A receiver operating a railroad is a common carrier. United States v.
Nixon, 235 U. S. 231.

(4) Note, 61 Am. St. Rep. 360.

1205a. Reasonableness of rates—Judicial control—The courts cannot
fix rates. That is a legislative or administrative function. But the
courts may determine whether rates fixed by the legislature or an ad-
ministrative board are unreasonable and confiscatory. State v. Chicago
etc. Ry. Co., 130 Minn. 144, 153 N. W. 320. See Digest, § 8077.

1205b. Two-cent passenger rate—Construction of statute—Under G.
S. 1913, §§ 4286, 4287, a railroad may charge three cents a mile for the
first five miles of a passenger’s trip, and two cents a mile for any addi-
tional distance. G. S. 1913, § 4285, prohibits unequal or unreasonable
rates. State v. Chicago etc. Ry. Co., 128 Minn. 25, 150 N. W. 172

1205c. Distance tariff —Cashman Act—Chapter 90 of the Laws of
1913 (G. S. 1913, §§ 4348-4357), requiring railroad tariffs for transporta-
tion to be based upon distance, applies to movement of cars or commodi-
ties between stations and not to switching or like movements within a
shipping point, such as a village or city. Washed Sand & Gravel Co. v.
Great Northern Ry. Co., 130 Minn. 272, 153 N. W. 610.

1205d. Discrimination in rates—Damages—The jurisdiction of the
state courts of an action by a shipper against a common carrier for
damages resulting from unlawful discrimination against him in rates is
not affected by the provisions of the federal Interstate Commerce Act
(Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]),
where the shipments involved are within points within the state and
the transportation is wholly therein; and where such appears from
the complaint a demurrer for lack of jurisdiction by reason of such
act should be overruled, especially where there is no suggestion in the
complaint that the defendant was ever engaged in interstate commerce,
or that its road is so situated as to enable it to engage therein. The
modern common law imposes upon common carriers the duty of equal-
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ity in freight rates to all shippers similarly circumstanced, for the trans-
portation of the same class of goods the same distance; and our statutes
prohibiting such discrimination are declaratory of the common-law rule.
The shipper’s common-law right of action for damages for discrimina-
tion in rates is not taken away by our rate-regulating statutes, which
furnish no civil remedy to the shipper therefor. The shipper would
have such a right of action, even though the statutory prohibition of
discrimination in rates were deemed to create a new obligation on the
part of the carrier; no civil remedy being provided thereby. In such an
action, whether based upon the common-law or the statutory duty not
to discriminate in rates, the shipper may recover the difference between
the charges exacted of him and those accepted from the most favored
shipper; and though the rates charged the plaintiff were those estab-
lished by law, such a recovery neither compels the defendant to commit
a second wrong nor in any way affects the legally established rates.
Sullivan v. Minneapolis & Rainy River Ry. Co., 121 Minn. 488, 142
N. W. 3; Seaman v. Minneapolis & Rainy River Ry. Co., 127 Minn.
180, 149 N. W. 134.

Contracts made prior to statutory rate regulation held no justification -
for downward departure from freight tariffs thereafter established,
whereby plaintiffs, shippers who were charged with the legal rates for
the same services, were discriminated against. The favored shipper’s
alleged payment to defendant of the difference between the discrim-
inatory rate and the regular tariff, after the discriminations complained
of had occurred, held no defence against the disfavored shipper’s right
to recover. Business competition is essential to a recovery of rate dif-
ferentials by a shipper who is discriminated against, where no proof is
made of damage other than the difference in the rates charged. Evi-
dence held to show business competition, between plaintiff, Seaman,
and a favored shipper, within the rule requiring such competition, where
rate differentials are sought to be recovered, but the contrary was es-
tablished in the Sullivan Case. Rate differentials allowed as damages
for discriminations in freight charges must be computed upon the
basis of equal tonnage, but such discriminations should be considered
with reference to a reasonable time before and after the disfavored
shipment, and hence may arise from shipments on different dates. Un-
der the facts disclosed, plaintiff Seaman’s shipments were, to a consid-
crable extent not precisely ascertainable, interstate commerce, to which
the federal rule of damages applied. Seaman v. Minneapolis & Rainy
River Ry. Co., 127 Minn. 180, 149 N. W. 134.

1205e. Trackage charges—Validity—The defendant, a railroad com-

pany, owns and operates a main line of railroad extending from Deer

River to the north in Itasca county. It operates a number of connecting
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stub lines, the roadbed and ties of which are owned by a lumber com-
pany. It owns the rails and fasteners, it laid the rails, and it maintains
the tracks and roadbed in condition. It is in exclusive control of the
stub lines as a common carrier. It maintains a distance mileage tariff
for freight originating on the stub lines and consigned to Deer River
the same as from points on its main line to Deer River. It exacts a
charge of $1 per car, called a trackage charge, in addition to its pub-
lished tariff rates, for cars originating on the stub lines, except those
of the lumber company, and pays it to the lumber company. It renders
no service for such charge. Held, that such charge is invalid, and that
the plaintiffs, paying involuntarily, are entitled to recover it. McCallum
v. Minneapolis & Rainy River Ry. Co., 129 Minn. 121, 151 N. W. 974,

1205f. Interstate commerce—Federal law exclusive—Hepburn Act—
Schedules—The schedules of fares and charges and the regulations filed
with the Interstate Commerce Commission by the carrier pursuant to
the provisions of the Hepburn Act (34 Stat. 584, c¢. 3591 [U. S. Comp.
St. Supp. 1911, p. 1288]), are controlling between the carrier and the
shipper. The schedule of fares and charges and baggage regulations
filed by the carrier with the Interstate Commerce Commission fix-
ing the limit of liability for loss of baggage bind the carrier and pas-
senger in interstate transportation. Ford v. Chicago etc. Ry. Co., 123
Minn. 87, 143 N. W, 249.

1205g. Injunction against enforcement of rates—Jurisdicticn of feder-
al courts—The federal court of the district of Minnesota had jurisdic-
tion of an action brought by the stockholders of the various railroads
of the state to test the validity of chapter 97 of the I.aws of-1907 (G. S.
1913, §§ 4288, 4289), known as the two-cent fare law, and authority
and jurisdiction by injunction to restrain such companies, their agents
and officers, from putting in force, during the pendency of the action,
the rate prescribed by that statute. The effect of an injunction issued
by a court of competent jurisdiction restraining the enforcement of such
statutory rates pending the action is to suspend the operation thereof
until the final determination of their validity. The trial court erred in
excluding the writ of injunction from evidence on the trial of the indict-
ment against defendant for alleged violation of the statute. State v.
Chicago etc. Ry. Co., 130 Minn. 144, 153 N. W. 320.

CARRIERS OF PASSENGERS
IN GENERAL

1206. Who are passengers—Trespassers—Where a servant of a rail-
road company was injured while being transported by it to his work
in accordance with his contract with the company, it was held imma-
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terial, in an action to recover for the injury, whether he was strictly
a passenger or not. Headline v. Great Northern Ry. Co., 113 Minn. 74,
128 N. W. 1115.

One entering a railroad train to confer with a passenger held not a
passenger. Fox v. Minneapolis & St. L. R. Co., 114 Minn. 336, 131 N.
W. 374.

Plaintiff desired to travel over defendant’s road from Union, Iowa,
to Kilkenny, Minn., on a designated train. The train did not stop at
Union, and, at the suggestion of the agent there, he bought a ticket to
Mason City, arriving there in the evening, and later took an early morn-
ing train to Kilkenny. He was not a “through passenger.” Plaintiff
bought his ticket at 3 a. m. for a 3:55 a. m. train. He was not a “passen-
ger” before such purchase. Purchase of a ticket is not decisive of the re-
lation. One becomes a passenger when he puts himself into the care of
the carrier to be transported, and is received and accepted as a pas-
senger. He is entitled to the privileges of a passenger for a reasonable
time before train time, but not during the whole night before an early
morning train. The facts of this case disclose no reasonable occasion
for plaintiff’s presence at the station before the time he purchased his
ticket. Purchase of a ticket, though not conclusive, often fixes the time
when the relation of carrier and passenger commences. Under the cir-
cumstances of the case, plaintiff must be regarded as a passenger from
the time he bought his ticket. Barnett v. Minneapolis & St. L. R. Co,,
123 Minn. 153, 143 N. W. 263.

The relation of passenger and carrier is created by contract, express
or implied. Kloppenburg v. Minneapolis etc. Ry. Co., 123 Minn. 173,
143 N. W. 322.

A person held not to have lost his status as a passenger by riding in
the cupola of a caboose, contrary to a rule of the company. Schultz
v. Minneapolis & St. L. R. Co., 123 Minn. 405, 143 N. W, 1131.

One entering a railroad train for the purpose of assisting an outgoing
passenger, but not himself intending to take passage, is not a passenger.
Street v. Chicago etc. Ry. Co., 124 Minn. 517, 145 N. W. 746. See 52 L.
R. A. (N. S)) 179.

(12,14) Person wrongfully on train by collusion with trainman.
Note, 37 L. R. A. (N. S.) 418

(20) Kloppenburg v. Minneapolis etc. Ry. Co., 123 Minn. 173, 143
N. W. 322 (caretaker of live-poultry shipment failing to remain in ca-
boose as required by contract of carriage).

1207. When relation of passenger terminates—(21-23) Note 2 L. R.
A. (N. S.) 873.

1208. Regulations—A passenger may recover for an injury received
while he was violating a rule of the company if the rule is habitually
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disregarded. Schultz v. Minneapolis & St. L. R. Co., 123 Minn. 405, 143
N. W. 1131.

1209a, Who may be refused as passengers—See Note, 107 Am. St.
Rep. 298; 26 L. R. A. (N. S.) 171; L. R. A. 1915E, 788.

1210. Passenger elevators—A recovery sustained where a passenger
was injured while alighting from an elevator. His foot was caught in
a projection of the sill or threshold of the floor. Charge as to opening
of elevator doors sustained. Clark v. Scandinavian-American Bank, 113
Minn. 93, 128 N. W. 1114, '

See Digest, §§ 5896, 6021, 6994; Note, 2 L. R. A. (N. S.) 744; L. R.
A. 1915E, 722,

VARIOUS DUTIES

1211a. Duty to transport promptly—Damages—It is the duty of car-
riers to transport passengers within a reasonable time. In an action
for damages for delay in transporting a crew of laborers it was held
proper to admit evidence of the aggregate wages paid the men and the
amount paid for their board and lodging during the delay. White v.
Minneapolis etc. Ry. Co., 111 Minn. 167, 126 N. W. 533.

1214. Duty to furnish safe ingress and egress—Passenger trains on
railroads are required by statute to stop a sufficient time, not less than
one minute, to safely discharge and receive passengers. One entering
a train to assist an outgoing passenger, but himself not intending to
take passage, is entitled to the protection of the statute. G. S. 1913,
§ 4399; Street v. Chicago etc. Ry. Co., 124 Minn. 517, 145 N. W. 746.
See Anderson v. Canadian Northern Ry. Co., 130 Minn. 373, 153 N.
W. 863.

A railway company is under no duty to hold a train at a way station
to give a person who has gone on a train for a conference with a pas-
senger time to alight therefrom, or to aid such person in getting off the
train safely by giving signals or lighting the station platform; the train-
men having no notice that such person was about to leave the train, and
having in no way assented to his going on the train for said purpose.
A person who goes upon a train to confer with a passenger thereon,
without giving the trainmen notice of his so doing, or obtaining their
assent thereto, assumes the risk of the train starting without signals
while he is getting off, and of the unlighted condition of the platform.
Fox v. Minneapolis & St. L. R. Co., 114 Minn. 336, 131 N. W. 374.

(37) Lamson v. Great Northern Ry. Co., 114 Minn. 182, 130 N. W.
945; Anderson v. Canadian Northern Ry. Co., 130 Minn. 373, 153 N.
W. 863. See Fox v. Minneapolis & St. L. R. Co., 114 Minn. 336, 131
N. W. 374; Street v. Chicago etc. Ry. Co., 124 Minn. 517, 145 N. W. 746.
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1215. Duty to furnish seats—If a carrier overcrowds its cars beyond
their seating capacity it must exercise care proportioned to the in-
creased danger caused by such overcrowding. Shields v. Minneapolis
etc. R. Co., 124 Minn. 327, 144 N. W. 1092.

(38) Note, 136 Am. St. Rep. 311; L. R. A. 1915B, 915.

1216. Duty to warn passengers of dangers—Held a question for the
jury whether a carrier owed a duty to warn passengers riding in a
baggage car with their feet hanging out of the door of danger from a
platform near its tracks. Shields v. Minneapolis et¢. Co., 124 Minn.
327, 144 N. W. 1092.

1217. Duty to heat stations and passenger coaches—A carrier is bound
to heat reasonably its passenger stations for its passengers properly
therein. Barnett v. Minneapolis & St. L. R. Co., 123 Minn, 153, 143
N. W. 263; 1d., 130 Minn. 300, 153 N. W. 600. See 6 Mich. L. Rev. 150.

The evidence on the issue as to whether or not plaintiff’s illness was
the result of defendant’s negligence in failing to keep its depot waiting
room warm after plaintiff became a passenger was sufficient to send the
case to the jury. Barnett v. aneapolxs & St. L. R. Co., 130 Minn.
300, 153 N. W. 600.

1218. Duty to sick and infirm persons—(41) See note, 48 I,. R. A.
(N. S.) 816; 10 Col. L. Rev. 353; 27 Harv. L. Rev. 278 (right of sick
person to be carried in a baggage car on a cot); Buckley v. Hudson
Valley Ry. Co., 212 N. Y. 440, 106 N. E. 121 (duty in ejecting sick or
helpless person for non-payment of fare).

1219. Duty as to equipment—(42) Rosenblatt v. Chicago etc. Ry. Co.,
115 Minn. 108, 131 N. W. 1060 (defective air brake).

(44) Koeller v. Wisconsin etc. Co., 130 Minn. 265, 153 N. W. 519
(held a question for jury whether it was negligent not to have a con-
ductor).

1220. Duty to inspect equipment—(47) Rosenblatt v. Chicago etc. Ry.
Co., 115 Minn. 108, 131 N. W. 1060.

1222. Duty to employ proper servants—(49) Hill v. Minneapolis St.
Ry. Co., 112 Minn. 503, 128 N. W. 831.

TICKETS AND FARES

1226. Duties and authority of ticket agents—Liability of company for
negligence, mistakes, and misrepresentations of ticket agents. Note,
122 Am. St. Rep. 638. .

It is not an unreasonable regulation to require a ticket agent to handle
the baggage and express business at a small station where the business
is light. Allen v. Chicago etc. Ry. Co., 116 Minn. 119, 133 N. W. 462.
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1232. Opportunity to purchase tickets—Increased fare on trains—It is
a reasonable regulation to require a passenger without a ticket, who
tenders cash for transportation, to pay ten cents more than the regular
fare; the passenger being furnished with a receipt, which entitles him te
a refundment of the ten cents. This rule is not in conflict with chapter
97, Laws 1907, which fixes the maximum rate of transportation of passen-
gers at two cents per mile. It was conclusively established by the evi-
dence that the plaintiff was afforded the usual and reasonable opportu-
nity to purchase a ticket before the train started upon which he desired
to take passage. Allen v. Chicago etc. Ry. Co., 116 Minn. 119, 133 N.
W. 462.

1238. Transfer checks—Street railways—Only small damages are ordi-
narily recoverable for the wrongful refusal to honor a transfer check.
Teryll v. St. Paul City Ry. Co., 121 Minn. 530, 141 N. W. 304; Id,
125 Minn. 528, 147 N. W. 273.

In an action for refusal to accept transfer checks and for discourteous
treatment by the conductor in connection therewith, a verdict for $300
held excessive. Teryll v. St. Paul City Ry. Co., 121 Minn. 530; 141 N.
W. 304. SeeId., 125 Minn. 528, 147 N. W. 273 (verdict for $150 on the
same evidence sustained).

BAGGAGB

1246. Liability for loss or damages—Rates—In interstate commerce
the extent of liability is regulated by the Hepburn Act and the schedules
filed with the Interstate Commerce Commission by the carriers. Ford
v. Chicago etc. Ry. Co., 123 Minn. 87, 143 N. W. 249,

Liability for hand baggage left with cashier for safe keeping. Larson
v. Great Northern Ry. Co., 116 Minn. 337, 133 N. W. 867.

Liability for hand baggage retained in control of passenger. 25 Harv.
L. Rev. 178; L. R. A. 1915B, 608.

EJECTION OF PASSENGERS

1247. Duty of passenger to leave when ordered—Use of force—(83)
Willard v. St. Paul City Ry. Co., 116 Minn. 183, 133 N. W. 465. See
Note, 125 Am. St. Rep. 727.

1249. For non-payment of fare—Passenger on street car carried be-
yond destination. Riding around loop at St. Paul with intention of rid-
ing back to destination. Refusal to pay fare on return trip. Willard v.
St. Paul City Ry. Co., 116 Minn. 183, 133 N. W. 465.

Ejection from street car. Offering worn coin for fare. Wife included
in order to husband to leave car. Glewwe v. St. Paul City Ry. Co.,
117 Minn. 471, 136 N. W. 2.
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A recovery has been sustained where a passenger on a street car was
ejected upon the refusal of the conductor to accept a Canadian coin for
the fare. The conductor thought that it was a coin of the Province
of New Brunswick. The coin had been received the preceding day by
plaintiff from defendant as part of the change given him upon the pay-
ment of his fare. Evidence of this fact was held admissible. The com-
pany had not instructed its conductors not to accept Canadian coin
and such coin passes current in this state. Konkle v. St. Paul City
Ry. Co., 119 Minn. 117, 137 N. W. 738.

1250. Mistake in ticket—(89) See Baltimore & Ohio Ry. Co. v.
Thornton, 188 Fed. 868.

1253. For drunkenness—(92) Note, L. R. A. 1915C, 134.

1256. Place of ejection—(95) See Buckley v. Hudson Valley Ry. Co,,
212 N. Y. 440, 106 N. E. 121 (duty as to sick or infirm persons); L. R.
A. 1915C, 134.

1260. Damages— (1) Willard v. St. Paul City Ry. Co., 116 Minn. 183,
133 N. W. 465 (passenger on street car refusing to leave car ejected
with unreasonable force—verdict for plaintiff for $1,500 held justified
by the evidence and not excessive); Glewwe v. St. Paul City Ry. Co,
117 Minn. 471, 136 N. W. 2 (ejection from street car—verdict for $150
held excessive on appeal and reduced to $100).

LIABILITY FOR INJURIES TO PASSENGERS

1261. Care required of carrier—General rules—The standard of care
is not that of an ordinarily prudent person under similar circumstances.
Held error to so charge as to the care required of a motorman of a street
car. Hill v. Minneapolis St. Ry. Co., 112 Minn. 503, 128 N. W. 831.

Care required of street railway companies. Note, 118 Am. St. Rep.
461.

(9) Hill v. Minneapolis St. Ry. Co., 112 Minn. 503, 128 N. W. 831.

(15) Hoblit v. Minneapolis St. Ry. Co., 111 Minn. 77, 126 N. W. 407;
Hill v. Minneapolis St. Ry. Co., 112 Minn. 503, 128 N. W. 831; Shields
v. Minneapolis etc. Traction Co., 124 Minn. 327, 144 N. W. 1092.

(16) Hill v. Minneapolis St. Ry. Co., 112 Minn. 503, 128 N. W. 831.

(22) Campbell v. Duluth & N. E. R. Co,, 111 Minn. 410, 127 N. W.
413; Schultz v. Minneapolis & St. L. R. Co., 123 Minn. 405, 143 N. W.
1131.

1262. Limiting liability by contract—Free passes—(23) See Santa Fe
etc. R. Co. v. Grant Bros. Const. Co., 228 U. S. 177 (rule inapplicable
when railroad company is acting outside the performance of its duties
as a common carrier—construction work); Charleston etc. Ry. Co. v.
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Thompson, 234 U. S. 576 (exemption in pass issued to member of family
of railroad employee valid under Hepburn Act).

1266. Collisions—(30) Campbell v. Duluth & N. E. R. Co., 111 Minn.
410, 127 N. W. 413 (train breaking in two—collision between two parts
—plaintiff thrown from seat—air brake hose not connected—doctrine of
res ipsa loquitur inapplicable).

1267. Derailments—(31) Maroney v. Minneapolis & St. L. R. Co., 123
Minn. 480, 144 N. W. 149 (liability of defendant admitted—woman
thrown from seat to floor).

1268. Injuries from unsafe premises—Stations—A railroad company
carrying passengers is bound to heat reasonably its station buildings
for the accommodation of passengers, but not for the accommodation of
licensees or trespassers. Barnett v. Minneapolis & St. L. R. Co., 123 Minn.
153, 143 N. W. 263; Id., 130 Minn. 300, 153 N. W. 600.

A recovery sustained where a passenger alighting from a train was
injured because the station platform was insufticiently lighted. Bosch
v. Chicago etc. Ry. Co., 131 Minn. —, 155 N. W. 202.

One who goes to a station to meet a passenger is not a trespasser. Nor
is one who goes to mail a letter or to have a business consultation with
another who is expected to be there to take a train. One using a platform
of a station which is a public way is not a trespasser. Rudd v. Great
Eastern Casualty & Indemnity Co., 114 Minn. 512, 131 N. W. 633.

One who goes to a station to inquire about trains is not a trespasser.
English v. Minneapolis & St. L. R. Co., 117 Minn. 131, 134 N. W. 518.

(32) Hull v. Minneapolis etc. Ry. Co., 116 Minn. 349, 133 N. W. 852
(accumulation of snow and ice on platform) ; English v. Minneapolis &
St. L. R. Co., 117 Minn. 131, 134 N. W. 518 (defective step to platform—
defendant and another company operated a station in common—fact that
plaintiff went to station to inquire about trains of the other company im-
material—acquiescence of company in use by public of common platform
and step) ; Texas & Pacific Ry. Co. v. Stewart, 228 U. S. 357 (passenger
leaving train to ascertain if it was the right one—tracks insufficiently
lighted).

(36) See Mathews v. Great Northern Ry. Co., 119 Minn. 49, 137 N.
W. 175 (woman groping in a dark station for the door of a toilet room
entered wrong door and fell to basement—contributory negligence held
a question for jury—recovery sustained).

See Digest, § 8157.

1270. Overcrowding cars—(38) See Rhea v. Minneapolis St. Ry. Co.,,
" 111 Minn. 271, 126 N. W. 823; Digest, § 1215.

1271, Passengers in improper place—Failure of a caretaker of a live
poultry shipment to remain in the caboose as required by the contract
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of carriage held, under the terms of the contract when taken together
and the circumstances of the case, not to preclude, as a matter of law,
a recovery for injuries received by him while riding in the car with the
shipment. While in the car the caretaker assumed all risks reasonably
incident to that mode of carriage but not those resulting from unneces-
sary and extraordinary occurrences involving dangers not incident to the
proper handling of freight trains like the one in question. Kloppenburg
v. Minneapolis etc. Ry. Co., 123 Minn. 173, 143 N. W. 322,

Contributory negligence of passenger standing inside of car. Note, 50
L. R. A. (N. S.) 441, 450.

(40) See Schultz v. Minneapolis & St. L. Ry. Co., 123 Minn. 405, 143
N. W. 1131 (passenger riding in cupola of caboose contrary to rules of
company—rules habitually violated—recovery sustained).

1272. Injuries to passengers in baggage car—(41) Shields v. Minne-
apolis etc. Co., 124 Minn. 327, 144 N. W. 1092,

1274. Injuries to passengers riding on platform of street car—Passen-
ger fell while in the act of passing from the platform to inside of car.
Recovery denied in the absence of any evidence of negligence on the
part of the carrier. Rhea v. Minneapolis St. Ry. Co., 111 Minn. 271, 126
N. W. 823. o

1275. Injuries to passengers boarding trains—(49) Hull v. Minne-
apolis etc. Ry. Co., 116 Minn. 349, 133 N. W. 852 (passenger boarding
moving train—question of contributory negligence for jury—verdict for
plaintiff sustained); Doran v. Chicago etc. Ry. Co., 128 Minn. 193, 150
N. W. 800 (plaintiff injured while boarding the caboose of a freight
train—train started suddenly with a violent jerk without warning).

1276. Injuries to passengers boarding street cars—(52) Note, L. R.
A. 1915A, 797. :

1277. Injuries to passengers alighting from trains—A brakeman called
out the name of a station twice and then opened the door of the car and
of the vestibule, calling out the name of the station again. The train
slowed down and stopped several blocks from the station. While pas-
sengers were on the platform and steps preparing to alight the train
started without warning. Plaintiff, with his child three years old, was
standing on the steps. The child jumped or fell from the train as it
started. A recovery for the injury to the child sustained. Fox v. Chi-
cago etc. Ry. Co., 121 Minn. 511, 141 N. W. 845.

Recovery sustained where plaintiff fell between a platform and the
rails and his leg was crushed. He stood on the bottom step of the car
preparatory to alighting when his ankle gave way, causing him to lose
his balance and fall. The train started just as he was about to alight,
and the ground of recovery was that the train had not stopped long
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enough to give him a reasonable opportunity to alight. Anderson v.
Canadian Northern Ry. Co., 130 Minn. 373, 153 N. W. 863.

Duty and liability of carrier to passenger alighting temporarily at
intermediate point. Note, 51 L. R. A. (N. S.) 8%9.

(01) Burnside v. Minneapolis & St. P. Ry. Co., llO Minn. 401, 125 N.
W. 895.

(57) Street v. Chicago etc. Ry. Co., 124 Minn. 517, 145 N. W. 746
(person entering train to assist outgoing passenger—train did not stop
statutory time); Anderson v. Canadian Northern Ry. Co., 130 Minn.
373, 153 N. W. 863. See Hull v. Minneapolis etc. Ry. Co., 116 Minn.
349, 133 N. W. 852; L. R. A. 1915C, 181.

(65) Patzke v. Minneapolis & St. L. R. Co., 113 Minn. 168, 129 N.
W. 124; Fox v. Chicago etc. Ry. Co., 121 Minn. 511, 141 N. W. 845.

See Digest, § 1214.

1278. Injuries to passengers alighting from street cars—It is one of
the duties of a conductor to see that passengers are safely off the car
before the signal to start is given. A recovery has been sustained where
the car was started suddenly while plaintiff was in the act of alighting,
one of the grounds of negligence charged being that the car was being
operated without a conductor. Koeller v. Wisconsin etc. Co., 130 Minn.
265, 153 N. W. 519.

Recovery sustained where plaintiff was thrown and injured by the
car passing around a sharp curve at an excessive speed as she was aris-
ing to alight. Buckman v. St. Paul City Ry. Co., 115 Minn. 488, 132 N.
W. 992.

Verdict for defendant sustained upon a charge of negligence that as a
car stopped it lurched back on an upgrade just as the gates were open-
ed for passengers to alight. Hoblit v. Minneapolis St. Ry. Co., 111
Minn. 77, 126 N. W. 407.

(67,68) Koenig v. St. Paul City Ry. Co.,, 110 Minn. 212, 124 N. W.
832; Koeller v. Wisconsin etc. Co., 130 Minn. 265, 153 N. W. 519,

(70) Hoblit v. Minneapolis St. Ry. Co., 111 Minn. 77, 126 N. W. 407.

1279. Injuries from obstacles near tracks—(75) Lacey v. Minneapolis
St. Ry. Co., 118 Minn. 301, 136 N. W. 878 (passenger on street car be-
coming nauseated put his head out of the window and was struck by
upright plank used as sheathing in a sewer in course of construction—
whether defendant was negligent in not warning passengers of obstacles
near tracks or in not screening windows of car held a question for the
jury—plaintiff not guilty of contributory negligence as a matter of law).
See Note, 50 L. R. A. (N. S.) 42.

1280. Injuries to passengers extending body beyond line of moving
car—(76) Lacey v. Minneapolis St. Ry. Co., 118 Minn. 301, 136 N. W.

878 (passenger on street car becoming nauseated put his head out of
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window and was struck by obstacle near track—held not guilty of con-
tributory negligence as a matter of law—negligence of defendant for
jury); Shields v. Minneapolis etc. Co., 124 Minn. 327, 144 N. W. 1092
(sitting in doorway of baggage car with feet hanging out of door). See
Note, 50 L. R. A. (N. S.) 42.

1282. Street car stopping at unsafe place—(78) Note, 32 L. R. A. (N.
S.) 881.

1283. Assaults on passengers by employees—(79) Lamson v. Great
Northern Ry. Co., 114 Minn. 182, 130 N. W. 945 (abusive and insulting
language used by conductor toward passenger—evidence held not to jus-
tify punitive damages) ; Germann v. Great Northern Ry. Co., 114 Minn.
247, 130 N. W. 1021 (assault on passenger by colored cook employed in
buffet car—assault provoked by passenger—verdict for $2,000 held ex-
cessive on appeal and a new trial granted) ; Germann v. Great Northern
Ry. Co., 117 Minn. 310, 135 N. W. 750 (same as preceding case—evi-
dence justified submission of question of punitive damages to jury—ver-
dict for $2,000 reduced to $1,000 by trial court—so reduced sustained on
appeal). See Note, 32 L. R. A. (N. S.) 1201; 40 Id., 999; 32 Am. St.
Rep. 90.

1284. Assault or other injury from fellow-passenger—(80) Jansen v.
Minneapolis & St. L. R. Co., 112 Minn. 496, 128 N. W. 826 (passenger,
a priest, assaulted by a drunken passenger—damages for mental suffer-
ing recoverable—verdict for $200 held not excessive), See Note, 32 Am.
St. Rep. 90; 32 L. R. A. (N. S.) 1206; 37 1d. 724; 27 Harv. L. Rev. 376
(liability of carrier to passenger assisting in restraint of disorderly fel-
low-passenger).

1285. Injuries from strangers—Strike—(81) Note, 97 Am. St. Rep. 526.

1287. Injuries from exposure to cold—(83) See Barnett v. Minneap-
olis & St. L. R. Co., 123 Minn. 153, 143 N. W. 263; Id. 130 Minn. 300,
153 N. W. 600. ’

1288. Injuries from fright—(84) Note, 45 L. R. A. (N. S.) 433.

1289. Freight and mixed trains—Assumption of risk—Mixed trains
cannot be operated with the same degree of comfort and safety to pas-
sengers as those used exclusively for passenger traffic, and the bumping
of cars and jolts ordinarily incident to the operation of the former, in
coupling cars, slacking, or taking out the slack, is not negligence, though
occasioning injury. Per contra, carriers of passengers on such trains are
bound to exercise the highest degree of care consistent with the practical
and efficient use of the train for its purpose of transporting both freight
and passengers, regard being had to the situation of the latter, known,
or which ought to be known, to the emplpyees in charge, and the for-
mer assumes only such risks and inconveniences as usually attend the
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operation of such trains with all reasonable skill and caution as a freight
train. Failure to perform such duty constitutes negligence. Schultz v.
Minneapolis & St. L. R. Co., 123 Minn. 405, 143 N. W. 1131; Grignon v.
Minneapolis & St. L. R. Co., 130 Minn. 36, 153 N. W. 117.

A railway company which receives passengers for transportation on
freight trains must afford them a reasonable opportunity to enter and
leave such trains in safety, and owes them the duty to guard against
dangers which reasonable prudence could foresee and avoid. Doran v.
Chicago etc. Ry. Co., 128 Minn. 193, 150 N. W. 800.

Whether a sudden stopping of a freight train due to a defective air
brake was a natural incident of freight-train service, so that the risk was
assumed by a passenger, held a question for the jury. Rosenblatt v.
Chicago etc. Ry. Co., 115 Minn. 108, 131 N. W. 1060.

Plaintiff held not to have lost his status as a passenger by riding in
the cupola of a caboose, a rule of the company against doing so having
been habitually disregarded. Schultz v. Minneapolis & St. L. R. Co., 123
Minn. 405, 143 N. W. 1131.

Recovery sustained where plaintiff was thrown violently to the floor
of a caboose by an unusual and violent movement of the train. Grignon
v. Minneapolis & St. L. R. Co., 130 Minn. 36, 153 N. W. 117.

(85) Schultz v. Minneapolis & St. L. R. Co., 123 Minn. 405, 143 N.
W. 1131; Grignon v. Minneapolis & St. L. R. Co., 130 Minn. 36, 153
N. W. 117.

1291a. Injuries to passengers of automobiles—Recovery against a car-
rier by automobile sustained where the chauffeur drove into a bridge in
making a sharp turn while driving at an excessive speed. Fairchild v.
Fleming, 125 Minn. 431, 147 N. W. 434.

1292. Care required of passenger—Where a passenger acts upon the
express or implied invitation of trainmen he will not be charged with
contributory negligence as a matter of law, unless the dangers are so ob-
vious that a person of ordinary prudence would not risk them. Shields
v. Minneapolis etc. Traction Co., 124 Minn. 327, 144 N. W. 1092.

(88) Hoblit v. Minneapolis St. Ry. Co., 111 Minn. 77, 126 N. W. 407
(woman alighting from a street car—failure to steady or support herself
in any way); Barnett v. Minneapolis & St. L. R. Co., 123 Minn. 153,
143 N. W. 263 (duty of passenger to leave unheated station to avoid
taking cold) ; Schultz v. Minneapolis & St. L. R. Co., 123 Minn. 405, 143
N. W. 1131 (a passenger is not guilty of contributory negligence as a
matter of law because, at the time of the accident, he was violating a
rule of the company habitually disregarded); Shields v. Minneapolis
etc. Co., 124 Minn. 327, 144 N. W. 1092 (sxttmg in doorway of baggage
car w1th feet hanging out of door).

1295. Proximate cause—(93) Fox v. Chicago etc. Ry. Co., 121 Minn.

511, 141 N. W. 845; Barnett v. Minneapolis & St. L. R. Co., 123 Minn.
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153, 143 N. W. 263 (passenger taking cold in unheated station—subse-
quent illness); Fairchild v. Fleming, 125 Minn. 431, 147 N. W. 434;
Barnett v. Minneapolis & St. L. R. Co., 130 Minn. 300, 153 N. W. 600;
Grignon v. Minneapolis & St. L. R. Co., 130 Minn. 36, 153 N. W. 117.

1296. Presumption of negligence and burden of proof—(95) See Rhea
v. Minneapolis St. Ry. Co., 111 Minn. 271, 126 N. W. 823 (no presump-
tion of negligence from fact that decedent fell upon the floor of car and
was injured, there being no evidence that defendant was responsible for
the fall); Campbell v. Duluth & N. E. R. Co., 111 Minn. 410, 127 N.
W. 413 (collision between two parts of a separated train—rule of res
ipsa loquitur inapplicable); Note, 113 Am. St. Rep. 1020; 13 L. R. A.
(N. S.) 601.

1296a. Parties—Joinder of servant—Effect of verdict—Where a suit to
recover for personal injuries is brought by a passenger against a rail-
way company and one of its employees, and a verdict is rendered against
the company but in favor of the employee, such verdict determines that
there was no negligence on the part of the employee which can be im-
puted to the company; but where the company is charged both with
the negligence charged against the employee and with other negligence,
such verdict also determines that the company was guilty of such other
negligence. Doran v. Chicago etc. Ry. Co., 128 Minn. 193, 150 N.
W. 800.

1296b. Pleading—Where contributory negligence is not pleaded or
litigated by consent it should not be submitted to the jury. Grignon v.
Minneapolis & St. L. R. Co., 130 Minn. 36, 153 N. W. 117. See § 7060.

A complaint against a carrier by automobile held to charge negligence
not only in the speed but also in the management of the automobile.
Fairchild v. Fleming, 125 Minn. 431, 147 N. W. 434.

Under an allegation in a complaint that the defendant negligently
made up its train upon an improper and unsafe plan, and negligently
failed to provide sufficient and proper couplings between the cars, evi-
dence is admissible to show that the air brake hose had not been con-
nected at the time the train started. Campbell v. Duluth & N. E. R. Co.,
111 Minn. 410, 127 N. W. 413. '

CARRIERS OF GOODS
IN GENERAL '

1298. Discrimination in facilities—A contract by a common carrier to
supply to a particular interstate shipper a specified number of cars on
certain dates, to be used in such shipment, is not a violation of the act
of Congress regulating interstate commerce (Act Feb. 4, 1887, c. 104, 24
Stat. 380 [U. S. Comp. St. 1901, p. 3155]), unless it appears that the
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contract, if performed, will in fact extend to that shipper an undue or
unreasonable preference over other shippers. W. H. Ferrell & Co. v.
Great Northern Ry. Co., 119 Minn. 302, 138 N. W. 284.

(1) See Pope v. Wisconsin Central Ry. Co., 112 Minn. 112, 127 N.
W. 436; W. H. Ferrell & Co. v. Great Northern Ry. Co., 114 Minn. 531,
131 N. W. 1135; State v. Minneapolis & St. L. R. Co., 115 Minn. 116,
131 N. W. 1075; Banner v. Great Northern Ry. Co., 119 Minn. 68, 137
N. W. 161; W. H. Ferrell & Co. v. Great Northern Ry. Co., 119 Minn.
302, 138 N. W. 284; State v. Great Northern R. Co., 122 Minn. 55, 141
N. W. 1102.

1299. Right to refuse goods—A common carrier is not at liberty to ac-
cept or decline shipments of lawful merchandise but must accept them
and name to the shipper the rate of transportation. Missouri Pac. Ry.
Co. v. Tucker, 230 U. S. 340.

See Digest, § 1334.

1300. Duty to furnish freight cars—Contracts—Damages—Where the
usual course of business has been for a railway company to furnish cars
at a warehouse maintained by a shipper, the shipper has the right to de-
mand cars for its use, giving reasonable notice of its requirements; and,
if loss results because of a wrongful refusal or neglect to furnish the
cars, the shipper may recover. In such a case, the fact, particularly when
communicated to the carrier, that the goods to be shipped are prepared
for and immediately available for shipment, is a sufficient tender of the
merchandise to the carrier. An action for loss so occasioned is in tort;
no contract having been made for delivery at any point. The measure
of damages is the difference in the value of the merchandise at the place
of shipment, when offered for transportation, and its value at the same
place, when shipping facilities were furnished. Richey & Gilbert Co. v.
Northern Pacific Ry. Co., 110 Minn. 347, 125 N. W. 897.

A contract by a common carrier to supply to a particular interstate
shipper a specified number of cars on certain dates, to be used in such
shipment, is not a violation of the act of Congress regulating interstate
commerce, unless it appears that the contract, if performed, will in fact
extend to that shipper an undue or unreasonable preference over other
shippers. W. H. Ferrell & Co. v. Great Northern Ry. Co., 119 Minn.
302, 138 N. W. 284. ,

(4) Pope v. Wisconsin Central Ry. Co., 112 Minn. 112, 127 N. \V. 436
(contract to furnish cars need not be in writing—consideration); W. H.
Ferrell & Co., 114 Minn. 531, 131 N. W. 1135 (complaint for failure to
furnish cars as agreed sustained though it did not allege a written de-
mand for the cars as provided by Laws 1907, c. 23—complaint good at
common law); Zetterberg v. Great Northern Ry. Co., 117 Minn. 495,
136 N. W. 295 (id.); See Note, 44 L. R. A. (N. S.) 643 and Digest,

§ 1339a.
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1302. Disclosing contents of packages—Fraud—Silence by one tender-
ing a package to a common carrier for shipment may constitute a fraud
upon the carrier, even without any intention upon the part of the shipper
to deceive, if the shape, size, or appearance of the package misleads the
carrier as to the value of the contents. Porteous v. Adams Express Co.,
112 Minn. 31, 127 N. W, 429.

A shipment was billed by plaintiff’s agent as emigrant movables.
Held, that the designation covered plaintiff’s goods, consisting of type-
writer, dictionary, wearing apparel, trunk, and personal effects, and was
not a falsification or misrepresentation which estops plaintiff from claim-
ing the actual value of those goods; nor was such designation of the
goods a violation of Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat.
387 (U. S. Comp. St. 1901, p. 3154), as amended by Act June 18, 1910, c.
309, 36 Stat. 547 (U. S. Comp. St. 1911, p. 1284); nor does that act,
under the evidence in this case, require the court to instruct the jury
that the limitation of liability in the bill of lading was valid. O’Connor
v. Great Northern Ry. Co., 118 Minn. 223, 136 N. W. 743.

1303. Authority of égents—Evidence held to show that a local station
agent had no authority to make a contract binding a carrier to pay for
damage to property caused by a fire after the car containing the prop-
erty had been turned over to the consignee for unloading. Chicago etc.
Ry. Co. v. Kelm, 121 Minn. 343, 141 N. W. 295.

1303a. Shipments of grain—Tag showing quantity—Section 4498, G.
S. 1913, requiring every shipper of grain to place a tag in each car ship-
ped, showing the quantity of the grain therein, has no application to
shipments originating in another state. The statute was intended to
have application only to shipments within the state. Farmers Elevator
Co. v. Great Northern Ry. Co., 131 Minn. —, 154 N. W. 954,

BILLS OF LADING

1304. Definition—(9) See State v. Bierbauer, 111 Minn. 129, 126 N.
W. 406. ’

1305a. As contract of parties—When a person delivers a package for
transportation to an express company and accepts a receipt therefor, the
receipt is presumed to contain the terms of the contract governing the
shipment, and, if he desires to avoid the terms of the contract, the burden
is upon the person who accepts such a receipt to show that he was in
some manner misled by misrepresentation, fraud, or concealment, and
mere failure to read or examine the receipt is not sufficient. Porteous
v. Adams Express Co., 115 Minn. 281, 132 N. W. 296; Carpenter v. U.
S. Express Co., 120 Minn. 59, 139 N. W. 154.

1310. Issued for goods not received—Estoppel—The rule stated in
the Digest has been abrogated by statute. The carrier is now estopped
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from denying the receipt of goods, as against bona fide holders of bills
of lading. G. S. 1913, § 4326. See Penas v. Chicago etc. Ry. Co., 112
Minn. 203, 216, 127 N. W. 926.

1311, Parol evidence—Parol evidence is admissible to explain trade
abbreviations. Lampert Lumber Co. v. Minneapolis & St. L. R. Co., 127
Minn. 195, 149 N. W. 133.

In so far as a bill of lading is a mere receipt it may be contradicted
by oral evidence. Vanderbilt v. Ocean S. S: Co., 215 Fed. 886.

LIMITATION OF LIABILITY

1312. Right to limit liability—In general—(23) McGrath v. Northern
Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164; Rustad v. Great North-
ern Ry. Co., 122 Minn. 453, 142 N. W. 727;

(01) Dodge v. Chicago etc. Ry. Co., 111 Minn. 123, 126 N. W. 627;
Carpenter v. U. S. Express Co., 120 Minn. 59, 139 N. W. 154; O’Connor
v. Great Northern Ry. Co., 120 Minn. 359, 139 N. W. 618; Ford v.
Chicago etc. Ry. Co., 123 Minn. 87, 143 N. W. 249. See Adams Express
Co. v. Croninger, 226 U. S. 491 (federal legislation is exclusive as to in-
terstate shipments); Boston & Maine R. Co. v. Hooker, 233 U. S. 97
(Hepburn Act and Carmack amendment excludes state regulation—
effect of schedules filed by railroad—notice to passenger) ; Atchison etc.
Ry. Co. v. Robinson, 233 U. S. 173.

See Digest, § 1318.

1313. Presumption of common-law liability—Where property is in-
jured or lost while in the hands of a common carrier, the shipper may
sue the carrier upon the latter’s common-law liability, without regard to
the existence of any special contract of shipment that may have been
entered into limiting the carrier’s liability, thus leaving it to the defend-
ant to plead such contract by way of defence. McGrath v. Northern
Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164.

1314. Consideration for limitation—It is not necessary that there
should be a separate consideration apart from the usual charge for ship-
ment. Carpenter v. U. S. Express Co., 120 Minn. 59, 139 N. W. 154.

(26) Rustad v. Great Northern Ry. Co., 122 Minn. 453, 142 N. W.
727. See 24 Harv. L. Rev. 59.

1316. Contract of limitation—Sufficiency—The contract may be em-
bodied in the bill of lading. Porteous v. Adams Express Co., 112 Minn.
31, 127 N. W. 429.

1317. Notice of claim—Waiver—(32) See B. Presley Co. v. Illinois.
Central R. Co., 120 Minn. 295, 139 N. W. 609 (burden of proof—suffi-

ciency of evidence as to notice).
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(37) Banks v. Penn. R. Co,, 111 Minn. 48, 126 N. W. 410 (evidence to
show waiver competent and sufficient) ; Gamble-Robinson Commission
Co. v. Northern Pacific Ry. Co., 119 Minn. 40, 137 N. W. 19 (waiver
cannot be predicated on a mere denial of liability when the claim is
presented—evidence held not to show a waiver); Shama v. Chicago
etc. Ry. Co., 128 Minn. 522, 151 N. W. 406 (evidence held to show waiver
conclusively) ; Robinson v. Great Northern Ry. Co., 123 Minn. 495, 144
N. W. 220 (evidence held to show a waiver).

1318. Agreed valuation—A contract between a common carrier and a
shipper, limiting the carrier’s liability, in case of loss of the goods, to a
stipulated valuation, will be upheld if it is made to appear that the con-
tract was fairly entered into by the shipper, with full freedom of choice,
and that it is also just and reasonable. Ostroot v. Northern Pacific Ry.
Co., 111 Minn. 504, 127 N. W. 177; Porteous v. Adams Express Co.,
112 Minn. 31, 127 N. W. 429; Cole v. Minneapolis etc. Ry. Co., 117
Minn. 33, 134 N. W. 296; O’Connor v. Great Northern Ry. Co., 118
Minn. 223, 136 N. W. 743; Wood v. Chicago & N. W. Ry. Co., 118
Minn. 362, 136 N. W. 1095; McGrath v. Northern Pacific Ry. Co., 121
Minn. 258, 141 N. W. 164; Robinson v. Great Northern Ry. Co., 123
Minn. 495, 144 N. W. 220. See 26 Harv. L. Rev. 752.

Such contracts are exceptions to the common-law liability, and they
should be carefully scrutinized by the courts, and only enforced when
it is made to appear that they are just and reasonable, and were fairly
entered into by the shipper, with full freedom of choice. If these facts
are not made to appear the court may exclude such contracts from the
consideration of the jury. Ostroot v. Northern Pacific Ry. Co., 111
Minn. 504, 127 N. W. 177; McGrath v. Northern Pacific Ry. Co., 121
Minn. 258, 141 N. W. 164.

The Carmack amendment of the Hepburn act (Act June 29, 1906,
c. 3591, § 7, pars. 11, 12, 34 Stat. 595 [U. S. Comp. St. Supp. 1911, p.
1307]) does not prevent a common carrier from making valid shipping
contracts limiting liability according to an agreed value upon interstate
shipments under legal tariff rates. Carpenter v. U. S. Express Co., 120
Minn. 59, 139 N. W. 154.

Limitation of liability by contract in case of loss has not been abol-
ished by the Interstate Commerce Act. Reasonable agreements in this
regard are upheld. This is a subject about which the policy established
in the several states prevails, since as well-as before the enactment of
the federal statutes. Hence an agreement inserted in a bill of lading
limiting liability in case of loss has been held invalid, if contrary to the
law of the state, even though made the basis of a contract of interstate
carriage. O’Connor v. Great Northern Ry. Co., 118 Minn. 223, 136 N.
W. 743.
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According to the law of the state of New York, where a carrier, by
his contract, limits his liability to a specified amount, in case the value
of goods delivered for carriage is not stated by the shipper, if goods
of greater value are so delivered, silence on the part of the shipper as
to the real value, though there is no inquiry by the carrier, and no artifice
to conceal the value, or to deceive, is a legal fraud, which discharges the
carrier from liability for ordinary negligence for an amount exceeding
the limitation of the contract. Carpenter v. U. S. Express Co., 120
Minn. 59, 139 N. W. 154.

The finding to the effect that defendant had legal rates graduated in
accordance with the value of the shipment, so that it was lower when
the value of the shipment was limited to fifty dollars or less, and cor-
respondingly higher when valued in excess of said sum, is sustained by
the evidence, so that no special consideration need be shown for the lim-
ited liability, other than the lower rates in force for shipments made
thereunder. Carpenter v. U. S. Express Co., 120 Minn. 59, 139 N. W.
154.

Recovery for full damages sustained, though there was a special con-
tract limiting the recovery to the agreed value, counsel not calling the
attention of the court to the special contract. Robinson v. Great North-
" ern Ry. Co., 123 Minn. 495, 144 N. W. 220.

(39) Porteous v. Adams Express Co., 112 Minn. 31, 37, 127 N. W. 429.

1319. Authority of agent of shipper.—(41) See O’Connor v. Great
Northern Ry. Co., 118 Minn. 223, 136 N. W. 743; McGrath v. Northern
Pacific Ry. Co., 121 Minn. 238, 141 N. W. 164. '

LIABILITY FOR LOSS OR INJURY

1323. Carrier an insurer at common law—(50) N. W. Marble & Tile
Co. v. Williams, 128 Minn. 514, 128 N. W. 419; Presley Fruit Co. v. St.
Louis etc. Ry. Co., 130 Minn. 121, 153 N. W. 115; Atlantic Coast Line
Ry. Co. v. Riverside Mills, 219 U. S. 186, 205.

(51) See Digest, §§ 1312-1319.

1323a. Interstate commerce—Federal law exclusive—Hepburn Act—
Under the commerce clause of the federal constitution Congress may
regulate the contract between the carrier and shipper as to liability for
loss in interstate shipments. Until legislation by Congress the extent of
the liability is determined by the application of common-law princi-
ples, or by the public policy of the particular state, or it may be fixed by
statute. By the Hepburn Act of June 29, 1906 (34 Stat. 584, c. 3591
[U. S. Comp. St. Supp. 1911, p. 1288]), Congress exercised its authority
to regulate interstate shipments and the power of the state was at an
end. Ford v. Chicago etc. Ry. Co., 123 Minn. 87, 143 N. W. 249,
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1329. Goods taken from carrier under superior title—(58) Note, 34
Am. St. Rep. 731.

1330. Seizure of goods under process—(60) American E)':press Co. v.
Mullins, 212 U. S. 311; Wells Fargo & Co. v. Ford, 238 U. S. 503. See
Note, 34 Am. St. Rep. 731.

1331. Act of God—(61) See White v. Minneapolis & Rainy River Ry.
Co., 111 Minn. 167, 126 N. W. 533; Cormack v. N. Y. etc. Ry. Co., 196
N. Y. 442,

1332. Loss from inherent nature of goods—(63) Presley Fruit Co. v.
St. Louis etc. Ry. Co., 130 Minn. 121, 153 N. W. 115. See Digest, §
1333.

1333. Perishable goods—Fruit and vegetables—A carrier is not an in-
surer against damages to freight from changes in temperature, unless
the circumstances in which the transportation is undertaken impose
upon the carrier that obligation; but if, after acceptance of the freight,
its transportation is delayed, the carrier must use reasonable care to
protect it during the delay. White v. Minneapolis & Rainy River Ry.
Co., 111 Minn. 167, 126 N. W. 533.

(64) Whitaker v. Chicago etc. Ry. Co., 115 Minn. 140, 131 N. W. 1061
(shipment of strawberries from Missouri to St. Paul—burden of proof—
instructions that strawberries have an inherent tendency to become
heated and mouldy sustained) ; B. Presley Co. v. Illinois Central R. Co.,
117 Minn. 399, 136 N. W. 11 (shipment of holly in box car in November
—frozen en route—burden of proof—verdict for shipper sustained);
Emerson v. Chicago etc. Ry. Co., 120 Minn. 84, 138 N. W. 1026 (car-
load of potatoes exposed in a temperature 10 degrees below zero so
that they were frozen solid—recovery against carrier sustained); Gam-
ble-Robinson Com. Co. v. Illinois Central R. Co., 125 Minn. 530, 147
N. W. 1134 (car of strawberries—failure to ice—defendant’s negligence
a question for the jury—immaterial that damaged condition of berries
was not discovered until after connecting carrier had delivered them to
plaintiff) ; Presley Fruit Co. v. St. Louis etc. Ry. Co., 130 Minn. 121, 153
N. W. 115 (shipment of strawberries from Arkansas to St. Paul—duty
of carrier of strawberries—burden of proof).

1334. Improper packing—A common carrier is, at common law, an in-
surer of the goods shipped, and is responsible for all losses, except those
arising from certain excepted causes. One excepted cause is improper
packing by the shipper. The rules applicable to contributory negligence
do not apply to such a case. The carrier must, to relieve himself from
liability, show that the fault of the shipper was the sole cause of the
loss. If improper packing is apparent to the carrier or his servants, then
the carrier may refuse to receive the shipment. If he does receive the
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shipment, he assumes to carry the goods as they are, and the full com-
mon-law liability as carrier attaches. Although the carrier has knowl-
edge of the defective packing, yet if it is not apparent to the ordinary
observation of the carrier or his servants that the goods cannot be safely
carried in the condition in which they are presented, the carrier should
not be held to take the chances of injury from improper packing. On
this point the evidence in this case presents a question for the jury. N.
W. Marble & Tile Co. v. Williams, 128 Minn. 514, 151 N. W. 419. See
Note, L. R. A. 1915D, 1077.

1335. Dead bodies—(67) See 8 Col. L. Rev. 326.

1335a. Measure of damages—'1'he measure of damages for injury to
goods is the difference between the value of the goods as they would
have arrived, if carried properly, and their value as they did in fact ar-
rive. B. Presley Co. v. Illinois Central R. Co., 120 Minn. 295, 139 N.
W. 609.

LIABILITY FOR DELAY

1337. Duty to carry promptly—(69) See Sleepy Eye Milling Co. v.
Chicago etc. Ry. Co., 119 Minn. 199, 137 N. W. 813.

1338. Delay concurring with act of God—(70) See White v. Minne-
apolis & Rainy River Ry. Co., 111 Minn. 167, 126 N. W. 533.

1339a. Demurrage—(72) Chicago etc. Ry. Co. v. Hardwick Farmers
Elevator Co., 226 U. S. 426 (holding statute unconstitutional and revers-
ing Hardwick Farmers Elevator Co. v. Chicago etc. Ry. Co., 110 Minn.
25, 124 N. W. 819). See St. Louis etc. Ry. Co. v. Edwards, 227 U. S.
265. :

See cases under § 1300.

DELIVERY OF GOODS

1340. Production of bill of lading—The owner and shipper of the prop-
erty, who retains possession of the bill of lading, is entitled to the
property as against the carrier. Riskin v." Great Northern Ry. Co.,
126 Minn. 138, 147 N. W. 960. _

A common carrier may not safely deliver a shipment to the order of
" a consignee named in an order bill of lading without the production of
such bill of lading properly indorsed. The provision of an order bill of
lading, adopted by the railroads in the form recommended by the Inter-
state Commerce Commission, which requires the bill of lading properly
indorsed to be surrendered upon delivery of the shipment, is for the
benefit of the shipper or owner as well as for the protection of the car-
rier. By shipping goods under such an order bill of lading consigned
to the order of another, the owner and shipper is not estopped from
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asserting a claim for conversion against the carrier who has made deliv-
ery to the order of the consignee named without requiring the produc-
tion of the bill of lading with the indorsement therein called for. Jud-
son v. Minneapolis & St. L. R. Co., 131 Minn. —, 154 N. W. 506.

(74) Riskin v. Great Northern Ry. Co., 126 Minn, 138, 147 N. W.
960.

1341. Consignee presumptively owner and entitled to delivery—
Where goods are shipped by carrier, the consignee is presumed to be
the owner. A direction in the bill of lading to “notify” a third party
does not make such party the consignee, nor does it give rise to any
presumption that he is the owner. The presumption of ownership in
the consignee may be rebutted by proof of a completed sale to the party
to be notified before the shipment. In such case, if the price is not paid,
the vendor holds a vendor’s lien until payment or delivery. If he con-
signs the goods to himself, the effect is to simply preserve such vendor’s
lien. Ammon v. Illinois Central R. Co., 120 Minn. 438, 139 N. W. 819.

The presumption that the consignee is the owner is not conclusive.
It may be shown that the consignor is the owner and entitled to recover.
Farmers Elevator Co. v. Great Northern Ry. Co., 131 Minn. —, 154
N. W. 954.

(77) Sleepy Eye Milling Co. v. Chicago etc. Ry. Co., 119 Minn. 199,
137 N. W. 813; Ammon v. Illinois Central R. Co., 120 Minn. 438, 139
N. W. 819; Presley Fruit Co. v. St. Louis etc. Ry. Co., 130 Minn. 121,
133 N. W. 115; Judson v. Minneapolis & St. I.. R. Co., 131 Minn. —,
154 N. W. 506.

1343a. Time—A carrier is presumed to know when it delivered the °
goods. Banks v. Penn. R. Co., 111 Minn. 48, 126 N. W. 410.

1345. Unauthorized delivery or refusal to deliver as a conversion—Re-
fusal of carrier to deliver goods as a conversion. Note, 50 L. R. A. (N.
S.) 1172,

(83) Judson v. Minneapolis & St. L. R. Co., 131 Minn. —, 154 N.
W. 506.

1346. Delivery on industrial tracks—Switching charges—A carrier is
bound, unless there be custom or contract to the contrary, when it re-
ceives shipments in car load lots, to make delivery at the consignee’s
place of business when located on its industrial tracks, or to connecting
carriers and switching roads when the consignee’s business is located
thereon. It is not, however, bound, at its own charge, to make such de-
livery beyond its own or leased tracks. Banner Grain Co. v. Great
Northern Ry. Co., 119 Minn. 68, 137 N. W. 161.

131



1348-1349a CARRIERS

LIABILITY AS WAREHOUSEMEN

1348. In general—(88) Rustad v. Great Northern Ry. Co., 122 Minn.
453, 142 N. W. 453; Id., 127 Minn. 251, 149 N. W. 304.

1348a. Contracts for free storage—Validity—1It is within the corporate
powers of a common carrier to agree, as an inducement in securing busi-
ness, that merchandise shipped over its roads shall be stored at terminal
points in this state free of charge for the period of ninety days, subject
to stipulated charges thereafter until removed; it appearing that the
concession of free storage and the subsequent charges were in accord-
ance with duly published tariff regulations and open without discrimina-
tion to all shippers, limited only by the facilities for storage. State v.
Minneapolis & St. L. R. Co., 115 Minn. 116, 131 N. W, 1075,

TERMINATION OF LIABILITY

1349. General rules—Necessity of notice to consignee—The com-
mon-law liability of a common carrier of goods as an insurer does not
terminate until delivery to the consignee, or, if there is no delivery, un-
til notice to him of arrival and a reasonable opportunity of removal af-
forded him. At the termination of such reasonable time the liability
of the common carrier is that of a warehouseman. The property in-
volved was left by the plaintiff consignee with the defendant carrier
for fifty-three hours after notice to him of its arrival at the point of
destination, when it was destroyed by fire. Held, under the facts of
the case, as a matter of law, and independently of the provisions of the
shipping bill, that at the time of the fire the liability of the carrier as an
insurer had ceased, and that its liability was that of a warehouseman.
Rustad v. Great Northern Ry. Co., 122 Minn. 453, 142 N. W. 727.

Where goods were consigned to the shipper to be sold to a prospective
purchaser at the place of destination, it was held that the carrier was
bound by virtue of custom to notify the shipper of a failure of the
purchaser to accept the goods within forty-eight hours of their arrival.
Emerson v. Chicago etc. Ry. Co., 120 Minn. 84, 138 N. W. 1026.

(89,90,91) Rustad v. Great Northern Ry. Co., 122 Minn. 453, 142 N.
W. 727.

(93) See Emerson v. Chicago etc. Ry. Co., 120 Minn. 84, 138 N. W,
1026.

1349a. Limitation by special contract—The carrier’s common-law lia-

bility as an insurer may be limited by contract. If the shipper agrees

to a limitation, and there is afforded him the option of taking the com-

mon-law liability, and the contract is just and reasonable, and is sup-

ported by a consideration, the limitation is valid; and the limitation in
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the shipping bill of the carrier’s liability, as an insurer, to forty-eight
hours after notice to the consignee of the arrival of the freight, is, so far
as the record in the case at bar shows, valid, as also is the i)rovision that
property not removed within forty-eight hours after notice of arrival
may be kept in car or warehouse subject to storage charges and the car-
rier’s responsibility as warehouseman. Rustad v. Great Northern Ry.
Co., 122 Minn. 453, 142 N. W. 727. .

1350. Necessity of putting goods in warehouse—Bulky goods—Spot-
ting cars—Where a railway company places bulky freight, shipped in car
load lots, and to be unloaded by the consignee, at the point designated
by the consignee as the place where he desires to unload it, and posses-
sion thereof is turned over to and taken by consignee, so that the com-
pany has no further duty to perform, its absoluté liability as carrier
terminates, and it is liable for subsequent damage to the property only
when such damage results from its negligence. Chicago etc. Ry. Co.,,
v. Kelm, 121 Minn. 343, 141 N. W. 295,

See Note, 97 Am. St. Rep. 84.

CONNECTING CARRIERS

1354. Through cars—Liability—(1) See Hill v. Republic Iron & Steel
Co., 112 Minn. 244, 127 N. W. 925.

1355. Liability for loss or injury—Hepburn Act—The provision of the
Hepburn Act, making the initial carrier liable for loss or injury, in case
of an interstate shipment, caused by it or any connecting carrier, is
constitutional. Dodge v. Chicago etc. Ry. Co., 111 Minn. 123, 126 N.
W. 627; Atlantic Coast Line R. Co. v. Riverside Mills, 219 U. S. 186.

(4) Dodge v. Chicago etc. Ry. Co., 111 Minn. 123, 126 N. W. 627;
Atlantic Coast Line R. Co. v. Riverside Mills, 219 U. S. 186. See Note,
31 L.R. A (N.S.) 1; 106 Am. St. Rep. 604.

1356. Presumption as to condition of goods—Burden of proof—(9)
Lampert Lumber Co. v. Minneapolis & St. L. R. Co., 127 Minn. 195, 149
N. W. 133. See Note, 101 Am. St. Rep. 392.

ACTIONS

1356a. Election of remedies—Action ex delicto or ex contractu—The
plaintiff generally has an election to sue either on the common-law tort
liability of the carrier or on an express contract. McGrath v. Northern
Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164. See Digest, § 1259.

1356b. Limitation—Waiver—A stipulation requiring the shipper to
present his claim and sue within a specified time may be waived. Rob-
inson v. Great Northern Ry. Co., 123 Minn. 495, 144 N. W. 220; Nau-
men v. Great Northern Ry. Co., 131 Minn. —, 154 N. W. 1076.
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1357. Who may sue—A consignee may sue as the real party in inter-
est. Sleepy Eye Milling Co. v. Chicago etc. Ry. Co., 119 Minn. 199, 137
N. W. 813; McGrath v. Northern Pacific Ry. Co., 121 Minn. 258, 141 N.
W. 164. See Note, 36 L. R. A. (N. S.) 68.

(14) Farmers Elevator Co. v. Great Northern Ry. Co., 131 Minn. —,
154 N. W. 954.

1357a. Claims for goods lost or injured—Delay in settlement—Penalty
—G. S. 1913, § 4314 et seq., imposing upon a common carrier a penalty
of $25 for the failure to settle and adjust within sixty days a claim
against it, and imposing a like penalty upon a person presenting a fraud-
ulent claim, held not unconstitutional either as class legislation, as de-
priving carriers of their property without due process of law, or as de-
priving the parties affected of the equal protection of the law. Riskin
v. Great Northern Ry. Co., 126 Minn. 138, 147 N. W. 960.

The statute does not apply to interstate commerce. Farmers Elevator
Co. v. Great Northern Ry. Co., 131 Minn. —, 154 N. W. 954,

1358a. Defences—Settlement—In an action by a consignee a settle-
ment with the consignor held no defence. Sleepy Eye Milling Co. v.
Chicago etc. Ry. Co., 119 Minn. 199, 137 N. W. 813.

1359. Pleading—Variance—A complaint may be predicated on the
common-law liability of the carrier though there is a special contract,
leaving it to the defendant to plead the special contract as a defence.
McGrath v. Northern Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164.

Where general allegations of negligence are followed by particular
statements of specific acts of negligence, the general allegations are re-
stricted and qualified by the particular ones. Allegations in a complaint,
construed as a whole, held not broad enough to have justified the ad-
mission of evidence tending to show defendant’s negligence in failing
to provide a proper yard for care of sheep when unloaded. The record
did not show litigation of that issue by consent. Plaintiff was not bound
"to have anticipated this ground of negligence, and to have moved to
make the pleadings more definite and certain with respect to it. The ad-
mission of the evidence under the circumstances was reversible error.
Willison v. Northern Pacific Ry. Co., 111 Minn. 370, 127 N. W. 4.

An informal complaint, alleging that pursuant to an agreement plain-
tiff, as consignor and consignee, shipped cattle which arrived in an ema-
ciated condition, “crippled, damaged, and depreciated in selling and ac-
tual market value” in a named sum, held to sufficiently allege owner-
ship or interest and damage as against a general demurrer. Croff v.
Great Northern Ry. Co., 112 Minn. 14, 127 N. W. 490.

A variance as to the place of delivery to the carrier held immaterial.
Banks v. Penn. R. Co., 111 Minn. 48, 126 N. W. 410.
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(17) See Willison v. Northern Pacific Ry. Co., 111 Minn. 370, 127
N. W. 4.
See Dunnell, Minn. Pl 2 ed. § 578.

1360. Burden of proof—TIt is error for the court to instruct the jury
that proof of delivery to the carrier in good condition and delivery by the
carrier in damaged condition makes out a “strong” presumption of neg-
ligence. Presley Fruit Co. v. St. Louis etc. Ry. Co., 130 Minn. 121, 153
N. W. 115.

In an action against a common carrier to recover for injuries to horses
while in transit, alleged generally to have been caused by rough and neg-
ligent handling by defendant, a presumption of negligence arises when
plaintiff proves delivery to the carrier in good condition and receipt
at destination in an injured condition. The fact that the owner or his
agent accompanies the horses relieves the carrier from special care and
oversight of the animals, but does not change the presumption, unless it
is shown that the injury was caused by the negligence of the owner or
his agent. The verdict in this case held sustained by the evidence. Cole
v. Minneapolis etc. Ry. Co., 117 Minn. 33, 134 N. W. 296. -

Where a shipper sues a common carrier upon its common-law liability
for injury to or loss of the property, and the defendant pleads and proves
a special contract limiting its liability to losses occurring through its
negligence, the burden is upon the defendant to prove that the loss was
not caused by its negligence, and not upon the plaintiff to prove that it
was so caused. McGrath v. Northern Pacific Ry. Co., 121 Minn. 258, 141
N. W. 164. See Note, L. R. A. 1915D, 644.

Where a carrier contracts against liability for an excepted risk, the
burden is upon it to show by a .preponderance of the evidence that the
loss came from such risk and its own freedom from negligence in respect
of it. Rustad v. Great Northern Ry. Co., 122 Minn. 453, 142 N. W. 727.

Where the carrier claims that a loss or injury was caused by an act of
God, an act of a public enemy, the inherent quality or “proper vice” of
the article, or some act or omission of the shipper, such as faulty pack-
ing, he has the burden of proving this fact by evidence that brings the
case clearly and perfectly within the exception from general liability.
To relieve himself from liability, the carrier must prove that the loss or
injury arose solely from one or more of the excepted causes, and it avails
him not to show that the shipper was negligent, if the loss or injury
would not have resulted, except for the concurring fault of the carrier.
N. W. Marble & Tile Co. v. Williams, 128 Minn. 514, 151 N. W. 419.

When the liability of a carrier as such has ceased, and it is liable as
a warehouseman, the burden of proof is on it to prove that the loss did
not occur through its negligence. This burden is not merely a burden
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of going on with the evidence, nor a shifting of burden, but a burden of
establishing by a preponderance of the evidence freedom from negli-
gence. Rustad v. Great Northern Ry. Co., 122 Minn. 453, 142 N. W. 727.

The burden of proof is on the carrier to show that the shipper failed
to present his claim within the time provided by the bill of lading. B.
Presley Co. v. Illinois Central R. Co., 120 Minn. 295, 139 N. W. 609
(evidence held not to justify a finding that claim was not presented in
time).

Proof of a failure to unload stock for food and water as provided by
the federal statute makes out a prima facie case of negligence. Lund v.
Great Northern Ry. Co., 126 Minn. 259, 148 N. W. 112.

The burden of proving facts in avoidance of a bill of lading or receipt
is on the shipper. Porteous v. Adams Express Co., 115 Minn. 281, 132
N. W. 296.

(25) Whitaker v. Chicago etc. Ry. Co., 115 Minn. 140, 131 N. W. 1061 ;
Cole v. Minneapolis etc. Ry. Co., 117 Minn. 33, 134 N. W. 296; B. Pres-
ley Co. v. Illinois Central R. Co., 117 Minn. 399, 136 N. W. 11; Ammon
v. Illinois Central R. Co., 120 Minn. 438, 139 N. W. 819; Lund v. Great
Northern Ry. Co., 126 Minn. 259, 148 N. W. 112; Presley Fruit Co. v.
St. Louis etc. Ry. Co., 130 Minn. 121, 153 N. W. 115.

(26) McGrath v. Northern Pacific Ry. Co., 121 Minn. 258, 141 N. W.
164; Rustad v. Great Northern Ry. Co., 122 Minn. 453, 142 N. W. 727.

1360a. Damages—Proof of value—In the absence of direct evidence as
to the value of property at the place of shipment, such value may be de-
termined by taking the value at the place of delivery and deducting
therefrom the expense of transportation thereto from the place of ship-
ment. St. Anthony & Dakota Elevator Co. v. Great Northern Ry. Co.,
127 Minn. 299, 149 N. W. 471.

1361. Evidence—Admissibility—Parol evidence of the meaning of
trade abbreviations in a bill of lading, offered to prove the net pounds
received by a carrier, held admissible. Lampert Lumber Co. v. Minneap-
olis & St. L. R. Co.,; 127 Minn. 195, 149 N. W. 133.

Records of the office of the state weighmaster are admissible to prove
the weight of grain delivered. St. Anthony & Dakota Elevator Co. v.
Great Northern Ry. Co., 127 Minn. 299, 149 N. W. 471.

Where goods were refused because of alleged injury in transit, and
were returned to the point of shipment in the same car without hav-
ing been unloaded, it was error to exclude competent evidence that they
were in the same condition when they arrived on their return as when
they were loaded for shipment. Harris v. Great Northern Ry. Co., 124
Minn. 357, 145 N. W. 115.

Evidence as to the customary time for unloading a car of damaged
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berries held admissible. B. Presley Co. v. Illinois Central R. Co., 120
Minn. 295, 139 N. W. 609. _

Where, in an action to recover damages for rough handling and delay
in transit of cars of live stock, one of the material issues was as to what
were defendant’s regular stock shipping days, on which special service
was provided, it was reversible error to admit a letter from defendant’s
claim agent to a third party containing declarations sufficient to turn
the scales in plaintiff’s favor on such issue, there being nothing to show
the agent’s authority in the premises. Anderson v. Great Northern Ry.
Co., 126 Minn. 352, 148 N. W. 462.

Certain exhibits held admissible to prove a waiver of a provision lim-
iting the time within which an action might be brought. Naumen v.
Great Northern Ry. Co., 131 Minn. —, 154 N. W. 1076.

There was no error in the exclusion of evidence offered by defend-
ant tending to show the total quantity of flax received at plaintiff’s ele-
vator and the quantity shipped out. Such evidence would have intro-
duced collateral issues into the case, involving the correctness of weights
given the depositors of the flax, the dockage upon each load, and the re-
sult would only remotely bear upon the issue whether there was a loss
in the particular shipments involved in this action. Farmers Elevator
Co. v. Great Northern Ry. Co., 131 Minn. —, 154 N. W. 954.

Certain train books were used by conductors in testifying on an is-
sue as to a shortage or leakage of cars. The books were used as memo-
randa but were not introduced in evidence. Evidence in rebuttal tend-
ing to impeach the accuracy of the books held admissible. N. W. Ele-
vator Co. v. Great Northern Ry. Co., 121 Minn. 321, 141 N. W. 298.

(32) See Digest, § 7049.

1361a. Evidence—Sufficiency—Evidence held sufficient to justify a re-
covery by a shipper. B. Presley Co. v. Illinois Central R. Co., 120 Minn.
295, 139 N. W. 609; N. W. Elevator Co. v. Great Northern Ry. Co., 121
Minn. 321, 141 N. W. 298; Raetti v. Great Northern Ry. Co., 124 Minn.
360, 145 N. W. 112, ’

Evidence held not to make out a prima facie case for a shipper. Zim-
merman v. Chicago & N. W. Ry. Co., 129 Minn. 4, 151 N. W. 412,

Evidence held sufficient to show that the consignor was the owner of
the goods. Farmers Elevator Co. v. Great Northern Ry. Co., 131 Minn.
—, 154 N. W. 954,

CARRIERS OF LIVE STOCK

1362. Liability for loss or injury—Due care may require a carrier to
procure shelter for horses in a blizzard. Robinson v. Great Northern
Ry. Co., 123 Minn. 495, 144 N. W. 220,

(35) Note, 130 Am. St. Rep. 432.
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(36) Cole v. Minneapolis etc. Ry. Co., 117 Minn. 33, 134 N. W. 296.
See Robinson v. Great Northern Ry. Co., 123 Minn. 495, 144 N. W. 220
(caretaker missed train).

1363. Limitation of liability—A stipulation requiring the shipper to
present his claim and sue within a specified time may be waived. Rob-
inson v. Great Northern Ry. Co., 123 Minn. 495, 144 N. W. 220; Naumen
v. Great Northern Ry. Co., 131 Minn. —, 154 N. W. 1076.

(38) Cole v. Minneapolis etc. Ry. Co., 117 Minn. 33, 134 N. W. 296.
See Digest, § 1315.

(40) Cole v. Minneapolis etc. Ry. Co., 117 Minn. 33, 134 N. W. 29
(evidence held not to show an agreement as to value of horses shipped) ;
Wood v. Chicago & N. W. Ry. Co., 118 Minn. 362, 136 N. W. 1095 (in-
structions as to limitation sustained) ; McGrath v. Northern Pacific Ry.
Co., 121 Minn. 258, 141 N. W. 164 (contract held unreasonable and in-
valid) ; Robinson v. Great Northern Ry. Co., 123 Minn. 495, 144 N. W.
220 (intrastate shipment—contract limiting liability—court in charge did
not refer to limitation—full recovery—counsel failed to call attention to
error or omission—no error). See Digest, § 1318.

(41) Robinson v. Great Northern Ry. Co., 123 Minn. 495, 144 N.
W. 220. '

See §§ 1312-1319.

1363a. Stock pens—Duty to feed and water stock in pens—Where rea-
sonably necessary, a railway company must keep and maintain stock
pens in such condition and equipped with such facilities that animals
confined therein awaiting shipment may receive proper care and atten-
tion during a reasonable time prior to loading. In the absence of statu-
tory provisions, a railway company is not required to furnish feed or
water to live stock in its pens awaiting shipment unless the company
has accepted the care and control thereof. Zakrzewski v. Great North-
ern Ry. Co., 125 Minn. 125, 145 N. W. 801; Id., 131 Minn. —, 154 N.
W. 966.

Evidence of the customary time and method of assembling stock for
shipment is admissible on the issue of due care in such cases. Zakr-
zewski v. Great Northern Ry. Co., 131 Minn. —, 154 N. W. 966.

1364. Contributory negligence of shipper—(42) See McGrath v.
Northern Pacific Ry. Co., 121 Minn, 258, 141 N. W. 164 (contributory
negligence in allowing a drunken person to ride in car with stock—car
probably caught fire from lantern of drunken person—burden of proof—
sufficiency of record to present question).

1365. Burden of proof—Proof of a failure to unload stock for food and
water as provided by the federal statute makes out a prima facie case of
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negligence. Lund v. Great Northern Ry. Co., 126 Minn. 259, 148 N.
w. 112,

(44) Cole v. Minneapolis etc. Ry. Co., 117 Minn. 33, 134 N. W. 296;
McGrath v. Northern Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164.

1366. Miscellaneous cases—(45) Willison v. Northern Pacific Ry. Co.,
111 Minn. 370, 127 N. W. 4 (complaint for negligence in carrying sheep
—allegations of negligence in rough handling, delay in transit, refusing
to permit sheep to be unloaded in transit for rest, feed and water, and
in neglecting to provide facilities for unloading—general allegations of
negligence controlled by specific allegationse—complaint held not broad
enough to admit evidence of negligence in failing to provide a proper
yard for the care of sheep when unloaded) ; Croff v. Great Northern Ry.
Co., 112 Minn. 14, 127 N. W. 490 (informal complaint for damage to
cattle sustained against demurrer) ; Knowlton v. Chicago & N. W. Ry.
Co., 115 Minn. 71, 131 N. W. 858 (shipment of cattle—delay in transit—
failure to unload in transit as required by federal statute—rough han-
dling of cars—arbitrary apportionment of damages) ; Martin v. Chicago,
G. W. R. Co,, 115 Minn. 530, 131 N. W. 1134 (shipment of cattle—delay
in transit—failure to furnish fit yards for feeding in transit—question
of negligence and amount of damages for the jury); Clement v. Minne-
apolis etc. Ry. Co., 117 Minn. 99, 134'N. W. 230 (delay in forwarding
live stock—train stopped to feed, water and rest other stock in train as
required by statute—instructions as to effect of delay prior to receipt
of plaintiff’s stock held prejudicial) ; Cole v. Minneapolis etc. Ry. Co.,
117 Minn. 33, 134 N. W. 296 (rough treatment of horses—burden of
proof—verdict for plaintiff sustained); Wood v. Chicago & N. W. Ry.
Co., 118 Minn. 362, 136 N. W. 1095 (race horse thrown down by engine
backed against car—verdict for plaintiff sustained) ; McGrath v. North-
ern Pacific Ry. Co., 121 Minn. 258, 141 N. W. 164 (loss of horses from
fire originating in car); Robinson v. Great Northern Ry. Co., 123 Minn.
495, 144 N. W. 220 (shipment of horses—blizzard—failure to protect
horses when unloaded and put in stock pens—verdict not excessive);
Raetti v. Great Northern Ry. Co., 124 Minn. 360, 145 N. W. 112 (cattle
injured in transit—claim of rough handling and under-feeding—verdict
for plaintiff sustained); Lund v. Great Northern Ry. Co., 126 Minn.,
259, 148 N. W. 112 (shipment of horses—failure to unload for food and
water—rough handling—evidence held to sustain verdict for plaintiff—
damages held not excessive); Anderson v. Great Northern Ry. Co.,
126 Minn. 352, 148 N. W. 462 (where, in an action to recover damages
for rough handling and delay in transit of cars of live stock, one of the
material issues was as to what were defendant’s regular stock shipping
days, on which special service was provided, it was reversible error to
admit a letter from defendant’s claim agent to a third party containing
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declarations sufficient to turn the scales in plaintiff’s favor on such issue,
there being nothing to show the agent’s authority in the premises);
Naumen v. Great Northern Ry. Co., 131 Minn. —, 154 N. W. 1076
(shipment between two points in this state held not interstate—waiver
of limitation of time to bring suit—certain exhibits held admissible to
prove waiver).

CARTWAYS—See Eminent Domain, 3024, 3025; Roads, 8459.

CASES AND BILLS OF EXCEPTIONS

1367. Definition and nature—(47) First Nat. Bank v. Towle, 118
Minn. 514, 137 N. W. 291.

(48) First Nat. Bank v. Towle, 118 Minn. 514, 137 N. W. 291; Son-
nesyn v. Hawbaker, 127 Minn. 15, 148 N. W. 476.

1371. Stay pending settlement—A stay does not prohibit the adverse
party from resorting to such ancillary remedies as garnishment or at-
tachment. Kreatz v. McDonald, 123 Minn. 353, 143 N. W. 975.

1372. Time allowed for settlement—Extension—The time of notice of
settlement of a case prescribed by statute may be shortened by an order
to show cause. The court may extend the time for settlement of a case
after the time has once expired, whether the case is to be settled before
the judge who tried the case or, in the event of his disability, before an-
other judge. Noonan v. Spear, 125 Minn. 475, 147 N. W. 654.

The retention of a case held not a waiver of the objection that it was
not served in time. State v. Stolberg, 128 Minn. 537, 150 N. W. 924,
(76,77,78) See State v. Stolberg, 128 Minn. 537, 150 N. W. 924,

(79) Sinclair v. Investors Syndicate, 122 Minn. 526, 142 N. W. 1135;
State v. Olsen, 124 Minn. 537, 144 N. W. 755; State v. Stolberg, 128
Minn, 537, 150 N. W. 920.

(80) State v. Childress, 127 Minn. 533, 149 N. W. 550 (after an appeal
has been taken from an order denying a new trial).

1374. Contents—Mode of stating testimony—Documentary evidence
—What a settled case or bill of exceptions should contain is a question
to be determined by the trial judge; but he cannot act arbitrarily in the
premises, and mandamus will lie to compel him to sign a proposed case
or bill of exceptions, which is clearly shown to be a full and true state-
ment of all the proceedings and evidence relevant to the particular rul-
ing or decision sought to be reviewed. Neither the fact that the adverse
party proposes no amendments, nor the official stenographer’s transcript,
is necessarily conclusive of the question. Beck v. Great Northern Ry.
Co., 115 Minn. 259, 132 N. W. 1.
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Matters which are a part of the record by statute should not be in-
cluded. Sonnesyn v. Hawbaker, 127 Minn. 15, 148 N. W. 476. See
Digest, §§ 337, 1367.

The original verdict filed with the clerk is part of the record and
should not be included in a settled case. If a verdict included in a
case conflicts with the original verdict so filed the latter controls. Son-
nesyn v. Hawbaker, 127 Minn. 15, 148 N. W. 476. -

1376. Notice of settlement—Order to show cause—The time of notice
of settlement of a case prescribed by statute may be shortened by an
order to show cause. Noonan v. Spear, 125 Minn. 475, 147 N. W. 654.

1380. Amendment by trial court—(5) Minneapolis Plumbing Co. v.
Arcade Investment Co., 124 Minn. 317, 145 N. W. 37.

1384. Construction and conclusiveness on appeal—A certificate to a
bill of exceptions that it contains “all the evidence and proceedings nec-
essary to explain it, and relevant to the matters therein objected to, or
relevant to said matters,” held sufficient to present the question whether
an error in admitting evidence was prejudicial. Wells v. Sullivan, 119
Minn. 389, 138 N. W. 30s.

(15) State v. O’Hagan, 124 Minn. 58, 144 N. W. 410.

1385a. Lffect of dismissal of appeal—Use on second appeal—Where
an appeal was taken from a non-appealable order denying a motion for
judgment, and the appeal was dismissed and there was a subsequent
appeal from the judgment, it was held that the settled case on the first
appeal was in the supreme court for the purposes of the second appeal.
Velin v. Lauer Bros., 128 Minn. 10, 150 N. W. 169.

CEMETERIES

1387. Lands dedicated to public use—It is not necessary for the ap-
propriation of land to cemetery purposes that it should be platted. State
v. District Court, 114 Minn. 287, 131 N. W. 327.

Evidence held to justify findings that certain lands were acquired for
and appropriated to cemetery purposes. State v. District Court, 114
Minn. 287, 131 N. W. 327.

1387a. Roads and streets through cemeteries forbidden—The statute
providing that no road or street can be laid out through the cemetery
of a cemetery association, or through any part of the lands of such as-
sociation, held to prevent extending a street across land of such an
association acquired and held for future use for cemetery purposes.
State v. District Court, 114 Minn. 287, 131 N. W, 327.

1389a. Municipal regulation—The common council of the city of St.
Paul, under the charter of such city, has power to regulate the burial of
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the dead within the city limits, and this power includes the power to
prevent the establishment of cemeteries and the enlargement of existing
cemeteries. The ordinance of said city in question in this case held
valid, but construed as forbidding the use of land for the burial of the
dead without the consent of the city, and not as preventing the acquisi-
tion and holding of land for cemetery purposes. State v. District Court,
114 Minn. 287, 131 N. W. 327.
See Note, 87 Am. St. Rep. 678,

CERTIORARI

IN GENERAL

1391. Nature and object of writ—(36) See Degge v. Hitchcock, 229 U.
S. 162.

(38) P.H. & F. M. Roots Co. v. Decker, 111 Minn. 458, 127 N. W. 417
(certiorari is in effect a writ of error); State v. Mayor, 125 Minn. 425,
147 N. W. 820 (certiorari is in the nature of an appeal).

(39) State v. Mayor, 125 Minn. 425, 147 N. W. 820.

1396. Will not lie to an intermediate order—So long as proceedings.
before an executive officer are in fieri the courts will not interfere with
them. Degge v. Hitchcock, 229 U. S. 162.

1397. To review action of municipalities, boards, officers, etc.—It is
not the procedure which a municipal officer did follow, but the proce-
dure the law required him to follow, that determines the right to a
review by certiorari. In all cases where the writ is invoked there is
some alleged deviation from the requirements of the law. The writ
lies even if the action was arbitrary and without jurisdiction and void.
State v. McColl, 127 Minn. 155, 149 N. W. 11.

(54) See Degge v. Hitchcock, 229 U. S. 162.

(56) State v. Mayor, 125 Minn. 425, 147 N. W. 820.

(58) State v. McColl, 127 Minn. 155, 149 N. W. 11,

1398. Proceedings held judicial—The action of a city council in re-
voking a liquor license. State v. Mayor, 125 Minn. 425, 147 N. W. 820.

The action of a county board in making a division of school funds
under G. S. 1913, § 2696, upon the division of a school district. State v.
County Board, Wright County, 126 Minn. 209, 148 N. W, 52,

(61) See State v. McColl, 127 Minn. 155, 149 N. W, 11,

1400. Held to lie—To review order staying proceedings in an equitable
action until other defendants are brought in by personal service in this
state. P. H. & F. M. Roots Co. v. Decker, 111 Minn. 458, 127 N. W.
417.
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To review action of governor in removing a county official from office.
State v. Eberhart, 116 Minn. 313, 133 N. W. 857.

To review an order of the district court to a county attorney to furnish
one under indictment with a copy of testimony, taken before the fire
marshal, under Laws 1911, c. 203. State v. Steele, 117 Minn, 384, 135 N.
W. 1128.

To review action of a city council in revoking a liquor license. State
v. Mayor, 125 Minn. 425, 147 N. W. 820.

To review action of a county board in making a division of school
funds under G. S. 1913, § 2696, upon the division of a school district.
State v. County Board, Wright County, 126 Minn. 209, 148 N. W. 52,

To review action of a municipal officer in removing a subordinate
officer where the right to remove is not absolute. State v. McColl, 127
Minn. 155, 149 N. W. 11 (under charter of St. Paul).

To review proceedings under the Workmen’s Compensation Act.
State v. District Court, 128 Minn. 221, 150 N. W. 623.

(82) Red River Potato Growers Assn. v. Bernardy, 128 Minn. 153,
150 N. W. 383.

(88) Webb v. Lucas, 125 Minn. 403, 147 N. W. 273. See Merz v.
Wright County, 114 Minn. 448, 131 N. W. 635 (certiorari held not exclu-
sive remedy).

OUT OF SUPREME COURT

1404. Statutory provision—Stipulation of parties—The parties cannot
by stipulation give the supreme court jurisdiction. State v. Bashko,
127 Minn. 519, 148 N. W. 1082,

PROCEDURE

1408. Time of application and issuance—Where the time within which
the findings of the district court can be reviewed has expired, no judg-
ment being entered, the parties cannot extend the time by stipulation.
State v. Bashko, 127 Minn. 519, 148 N. W. 1082.

1409. Parties—(23) Note, 103 Am. St. Rep. 110.

1412. Return—It is proper to return the record, proceedings in the
nature of a record, the rulings of the tribunal, and the evidence received.
State v. Mayor, 125 Minn. 425, 137 N. W. 820.

The record considered is that made and certified by the tribunal
whose proceedings are under review. The return, in so far as it is re-
sponsive to the writ, is conclusive, and the court of review will not in-
quire into charges of its falsity or require the respondents to state con-
trary to what they have certified. State v. Mayor, 125 Minn. 425, 147
N. W. 820. '

(33) State v. Mayor, 125 Minn. 425, 147 N. W. 820.
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1416. What constitutes—It is not against public policy as champerty
or maintenance, for an attorney to solicit business, or to advance money
to a poor client for his living expenses during litigation, or to advise
a client against the settlement of his case. An agreement between at-
torney and client, by which the former is to advance money for ex-
penses and is permitted to deduct the amount thereof from the amount
recovered, is not against public policy, where it does not appear that it
was agreed that the client should not be liable for the expenses in case
there was no recovery. Johnson v. Great Northern Ry. Co., 128 Minn.
365, 151 N. W. 125.

An assignment of a bare right to file a bill in equity for a fraud com-
mitted upon the assignor is void as savoring of maintenance. Cornell
v. Upper Michigan Land Co., 131 Minn. —, 155 N. W. 99.

Certain assignments of land contracts held not void as savoring of

"maintenance. Cornell v. Upper Michigan Land Co., 131 Minn. —, 155
N. W. 99,

The mere fact that the grantor in a deed is to have a share in the
profits resulting to the grantee from subsequent suits for trespass to
the land does not render ‘the transaction champertous or contrary to
public policy. Helmer v. Shevlin-Mathieu Lumber Co., 129 Minn. 25,
151 N. W. 421,

(39) Gray v. Bemis, 128 Minn. 392, 151 N. W. 135. See Salo v. Du-
luth & Iron Range R. Co., 124 Minn. 526, 144 N. W. 1134,

See Note, 8 Am. St. Rep. 167; 12 L. R. A. (N. S.) 606.

CHARITIES

1418. Definition—(44) See Mclnerny v. St. Luke’s Hospital Assn,,
122 Minn. 10, 141 N. W. 837; 25 Harv. L. Rev. 83; Note, 63 Am. St.
Rep. 248.

1419. Charitable trusts—Cy-pres—(46) See 5 Harv. L. Rev. 389;
Note, 64 Am. St. Rep. 756; 14 L. R. A. (N. S)) 1.

1423. Gifts in trust—Absolute gifts—(51) See Young Men’s Chris-
tian Assn. v. Horn, 120 Minn. 404, 139 N. W. 805.

1423a. Liability of charitable corporations for negligence—There is

great diversity of opinion as to whether charitable corporations are lia-

ble for negligence. They are liable in this state for neglecting to

guard dangerous machinery as required by statute. McInerny v. St.
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CHATTEL MORTGAGES 1424-1434

Luke’s Hospital Assn., 122 Minn. 10, 141 N. W. 837; Maki v. St. Luke’s
Hospital Assn., 122 Minn. 444, 142 N. W. 705. See Note, 52 L. R. A.
(N. S.) 505; 25 Harv. L. Rev. 720

CHATTEL MORTGAGES

IN GENERAL

1424. Definition and nature—(52) Palmer v. Mutual Life Ins. Co., 114
Minn. 1, 130 N. W. 250. :

(56) Palmer v. Mutual Life Ins. Co., 114 Minn. 1, 130 N. W. 250;
Dale v. Pattison, 234 U. S. 399.

1426. Held not a chattel mortgage—A delivery of possession of a
policy of insurance as security for the payment of a loan held a pledge
and not a chattel mortgage. Palmer v. Mutual Life Ins. Co., 114 Minn.
1, 130 N. W. 250.

1427. What may be mortgaged—A tenant, with the assent of the
landlord, gave a chattel mortgage on articles attached to the realty. The
effect of this was to make these articles personal property as between
these parties, but the rights of persons performing labor in annexing
such articles to the freehold without knowledge of such contract could
not be affected thereby. Northwestern Lumber & Wrecking Co. v.
Parker, 125 Minn. 107, 145 N. W. 964.

(70) See Hillsdale Distillery Co. v. Briant, 129 Minn. 223, 152 N. W.
265. ,

(77) Note, 109 Am. St. Rep. 510.

FORM AND EXECUTION

1431. Form — Execution — Acknowledgment — (5) See Berkner wv.
D’Evelyn, 119 Minn. 246, 137 N. W. 1097. .
(92) Note, 137 Am. St. Rep. 471.

DESCRIPTION OF THE PROPERTY MORTGAGED

1432. In general—(9) McCauley v. Wuest, 110 Minn. 529, 125 N. W.
1021; Big Stone County Bank v. Crown Elevator Co., 111 Minn. 399,
127 N. W. 181. '

1433. Parol evidence to identify property—(22) Johnson v. Gerber,
114 Minn. 174, 130 N. W. 995.

1434. Descriptions held sufficient—(24) Big Stone County Bank v.
Crown Elevator Co., 111 Minn. 399, 127 N. W. 181 (indefinite descrip-
tion of real estate); Johnson v. Gerber, 114 Minn. 174, 130 N. W. 995
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1436-1444 CHATTEL MORTGAGES

(“fourteen cows, all of said property now being in possession of said
party of the first part, in the city of St. Paul, county of Ramsey,”
Minnesota).

CONSIDERATION

1436. In general—A finding that a note was included in a mortgage
held justified by the evidence. Farmers Nat. Bank v. Scheidt, 121 Minn.
248, 141 N. W. 103. '

STIPULATIONS

- 1439. Insecurity clause—Taking possession—(42) Blied v. Barnard,
116 Minn. 307, 133 N. W. 795.

1439a. Earnings from threshing outfit—A provision of a mortgage, ex-
ecuted to secure the purchase price of threshing machinery, that the
gross earnings of the machinery should be paid to the mortgagee, free
from operation liens, but that 40 per cent. of the earnings so received
by the mortgagee should by it be paid to the mortgagor for operation
expenses, construed, and held to give the mortgagor an immediate and
absolute right to 40 per cent. of the proceeds, less expense of collection,
of certain threshing accounts assigned by him pursuant to the terms
of the mortgage, to the mortgagee, and by it collected. Transaction in
which the said claims were assigned to the mortgagee considered, and
held to import a direction from the mortgagor to the mortgagee to pay
certain debts due, at the time of such assignment, from the mortgagor
to the plaintiff and his assignors for labor performed in connection with
the operation of the said machinery, so that the plaintiff had the right
to recover from the mortgagee that proportion of the proceeds of the as-
signed accounts which, by the terms of the mortgage, belonged to the
mortgagor for operating expenses. Meier v. Northwest Thresher Co.,
119 Minn. 289, 138 N. W. 36.

FILING AND PRIORITIES

1441, What constitutes filing—Indexing—(49) See 25 Harv. L. Rev.
195.

1443. Place of filing—A chattel mortgage upon growing crops, filed in
the town where the land is situated, is valid as between the parties, al-
though not filed in the town wherein the mortgagor resides, and the
burden is on the second mortgagee to prove that he became such in
good faith, without notice, and for a valuable consideration then paid.
Big Stone County Bank v. Crown Elevator Co., 111 Minn. 399, 127 N.
W. 181. ,

(60) See 25 Harv. L. Rev. 83.

1444, Delay in filing—(64) In re Bird, 180 Fed. 229.
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CHATTEL MORTGAGES , 1445-1454

1445. Effect of filing—Constructive notice—The filing of a defectively
executed mortgage does not operate as constructive notice if the defect
appears on the face of the instrument; otherwise if it does not so appear.
Bank of Benson v. Hove, 45 Minn. 40, 47 N. W. 449 (acknowledgment
Lefore officer disqualified by interest) ; Berkner v. D’Evelyn, 119 Minn.
246, 137 N. W. 1097 (mortgage to firm—one of the witnesses a member
of the firm). See 13 Col. L. Rev. 73.

The filing of a defectively attested mortgage does not operate as con-
structive notice. Tiedt v. Boyce, 122 Minn. 283, 142 N. W. 195.

1446. Effect of not filing—(73) Big Stone County Bank v. Crown
Elevator Co., 111 Minn. 399, 127 N. W. 181.
See Note, 137 Am. St. Rep. 471.

1449. Conflict with other liens—Waiver—Where a senior lien holder
consents to the conversion by the debtor of the property burdened with
the lien, his right of priority over a junior lien holder is lost; and
the latter, whose claim is in the form of a chattel mortgage upon the
property, may maintain an action against the mortgagor for the wrong-
ful conversion of the property. In such an action the mortgagor cannot
set up in defence the paramount lien of the senior creditor, for as to
the junior creditor the right of priority ceased by reason of his consent
to the wrongful conversion of the property. National Citizens Bank v.
McKinley, 118 Minn. 162, 136 N. W. 579.

A chattel mortgage lien is subject to a subsequent lien for transport-
ing or storing the goods. Monthly Instalment Loan Co. v. Skellet Co.,
124 Minn. 144, 144 N. W. 750. :

Conflict between rights under a bill of sale for advancements made
for the care of cattle and a chattel mortgage on the cattle, held deter-
mined by a former judgment between the parties. A division of the
proceeds of the ‘sale of cattle, where part of the cattle were covered by
a mortgage and a part not, held properly made by the court, there be-
ing no forfeiture as a result of the confusion of the property. Clay, Rob-
inson & Co. v. Larson, 125 Minn. 271, 146 N. W. 1095.

1451. Burden of proving good faith—(10) Big Stone County Bank v.
Crown Elevator Co., 111 Minn. 399, 127 N. W. 181.

RIGHTS OF THE PARTIES—IN GENERAL

1454. Rights of mortgagor—A manufacturer who executes a chattel
mortgage upon his raw material has no right, in the absence of an agree-
ment so authorizing, to convert the material into manufactured articles
and sell and dispose of the same upon the market. His act in doing so,
without the consent of the mortgagee, constitutes a wrongful conver-
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1454-1461 CHATTEL MORTGAGES

sion of the mortgaged property. National Citizens Bank v. McKinley,
118 Minn. 162, 136 N. W. 579.
(26) See Berkner v. D’Evelyn, 119 Minn. 246, 137 N. W. 1097.

1455. Rights of mortgagee—Where the mortgagor has abandoned the
property covered by the mortgage, and the indebtedness secured thereby
is unpaid, the mortgagee may lawfully take and retain possession of the
property in the protection of his interests under the mortgage. Karalis
v. Agnew, 111 Minn. 522, 127 N. W. 440.

(30, 35) Tiedt v. Boyce, 122 Minn, 283, 142 N. W. 195,

See Note, 96 Am. St. Rep. 682.

PERFORMANCB

1456. Payment—Discharge—Release—Where a chattel mortgage was
given to secure the performance of a bond to perfect a title to real es-
tate, held that a perfection of the title after the time stipulated did not
discharge the mortgage. Blied v. Barnard, 120 Minn. 399, 139 N. W.
714,

(46) National Citizens Bank v. McKinley, 118 Minn, 162, 136 N. W.
579; Note, 43 L. R. A. (N. S.) 302.

1457. Tender—See 10 Col. L. Rev. 252.

FORECLOSURB

1459. Power of sale—Cumulative remedy—A second mortgagee prob-
ably has a right to insist that the first mortgage shall be foreclosed in the
manner provided by statute. Berkner v. D’'Evelyn, 119 Minn. 246, 137
N. W. 1097.

(75) See Berkner v. D’Evelyn, 119 Minn. 246, 137 N. W. 1097.

1460. Foreclosure by statutory sale—The purchaser is subrogated to
the rights of the mortgagee. Berkner v. D’Evelyn, 119 Minn. 246, 137
N. W. 1097.

1461. Foreclosure by action—A junior mortgagee may bring an action
in equity to foreclose a chattel mortgage, and may make senior mort-
gagees parties thereto; but, where a senior mortgagee is rightfully in
possession of the property under his paramount mortgage, the court will
not divest him of his paramount rights therein by a sale in the foreclo-
sure action, unless the junior mortgagee either redeem from the senior
mortgage, or show that the property is of sufficient value, so that the
proceeds from the sale will pay and satisfy the senior mortgage and
leave a surplus, which, equitably, ought to be applied upon the junior
mortgage. The plaintiff has done neither. Tiedt v. Boyce, 122 Minn.
283, 142 N. W. 195.

(95) United States & Canada Land Co. v. Sullivan, 113 Minn. 27, 32,
128 N. W. 1112; Tiedt v. Boyce, 122 Minn. 283, 142 N. W. 195,
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REMEDIES

1466. Election of remedies—A second mortgagee probably has the
right to insist that the first mortgage be foreclosed in the manner pro-
vided by statute, but an irregular sale does not destroy the rights of
the first mortgagee. The remedy of a second mortgagee in such a case
is an action of replevin or trover, with the right to recover the property
subject to, or the value thereof over and above, the obligation secured
by the first mortgage. Berkner v. D’'Evelyn, 119 Minn. 246, 137 N. W.
1097.

1466a. Sale by agreement of parties—Effect on lien—The sale of mort-
gaged personal property at public auction under an arrangement be-
tween the mortgagor and mortgagee, though not as a foreclosure of the
mortgage in accordance with the statutes, but in good faith, for the pur-
pose of raising funds to discharge the mortgage debt, and without purpose
to defraud subsequent mortgagees, does not constitute a waiver of the
rights of the mortgagee, as against a second mortgagee of the same
property. The first mortgagee, or purchasers of the property at such
sale, may interpose the first mortgage in defence to an action by the sec-
ond mortgagee, in which a wrongful sale of the property is charged.
Berkner v. D'Evelyn, 119 Minn. 246, 137 N. W. 1097.

1475. Action for conversion by mortgagee against mortgagor—A
manufacturer who executes a chattel mortgage upon his raw material
has no right, in the absence of an agreement so authorizing, to convert
the material into manufactured articles and sell and dispose of the same
upon the market. His act in doing so, without the consent of the mort-
gagee, constitutes a wrongful conversion of the mortgaged property.
Where a senior lien holder consents to the conversion by the debtor of
the property burdened with the lien, his right of priority over a junior
lien holder is lost; and the latter, whose claim is in the form of a chat-
tel mortgage upon the property, may maintain an action against the
mortgagor for the wrongful conversion of the property. In such an ac-
tion the mortgagor cannot set up in defence the paramount lien of the
senior creditor, for as to the junior creditor the right of priority ceased
by reason of his consent to the wrongful conversion of the property.
National Citizens Bank v. McKinley, 118 Minn. 162, 136 N. W. 579.

1477. Action for conversion by mortgagor against stranger—See Note,
137 Am. St. Rep. 893.

1479. Action of replevin by mortgagee against mortgagor—(58) Blied
v. Barnard, 116 Minn. 307, 133 N. W. 795; Blied v. Barnard, 120 Minn.
399, 139 N. W. 714,
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1483-1499 CHATTEL MORTGAGES—CLUBS

1483. Action of replevin by one mortgagee against another—Where a
sale is made by agreement between the mortgagor and first mortgagee,
the first mortgagee, or purchasers of the property at the sale, may inter-
pose the first mortgage in defence to an action by the second mortgagee,
in which a wrongful sale of the property is charged. Berkner v. D’Eve-
lyn, 119 Minn. 246, 137 N. W. 1097.

CITIZENSHIP

1487. Who are citizens—(84) School District v. Bolstad, 121 Minn.
376, 141 N. W. 801; Hitchcock v. Consolidated School District, 123
Minn. 119, 143 N. W. 120.

CLUBS )

1499, Assessment of members—The relation of members to unincor-
porated social clubs and societies is contractual, and the articles of as-
sociation or by-laws constitute the terms of their agreement. Provisions
of the articles of association imposing upon members the payment of
dues and assessments at stated times, and subscribed to by them, create
a legal obligation upon the part of each member to pay the same, so
long as the society remains a going concern and his membership therein
continues. Unpaid dues may be assigned by the association, and the as-
signee thereof may maintain an action to recover the same. Anderson
v. Amidon, 114 Minn. 202, 130 N. W. 1002.

COAL TAR-—See Food, 3782b.

COMMISSION MUNICIPAL GOVERNMENT—See Municipal
Corporations, 6539a.
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- COMMON LAW

1501. Definition—Existence of common law in United States, 24 Harv.
L. Rev. 6.

1502. Nature—The controlling regard of the common law is not for
doctrine, but for common sense. Its paramount object is to work out
substantial not metaphysical, justice. Its just claim to distinction is to
be found, not in the logical consistency of its applied theories, but in
the practical wisdom with which it has adapted its rules to varying sub-
ject-matter and conditions. Gould v. Winona Gas Co., 100 Minn. 258,
264,111 N. W. 254; Keever v. Mankato, 113 Minn. 55, 63, 158 N. W. 775.

(15, 16,20) Sullivan v. Minneapolis & Rainy River Ry. Co., 121 Minn.
488, 142 N. W. 3.

1503. How far in force in this state—(25) Gould v. St. Paul, 120
Minn. 172, 139 N. W. 293; Mandelin v. Mandelin, 120 Minn. 198, 139
N. W. 152,

COMMUTATION OF SENTENCE—See Criminal Law, 2503d.

COMPOSITION WITH CREDITORS

1512, Relation of parties—Trust—Fraud—All parties joining in a
composition are bound by the terms of the contract entered into for that
purpose, and neither has the right to depart therefrom in an attempt to
advance over others his own special interests; nor has he the right to
institute proceedings at variance with the purpose of the trust, or which
would naturally embarrass or hinder the trustees in the performance of
their duties. Cushing v. Hurley, 112 Minn. 83, 127 N. W. 441,

(41) See Zavelo v. Reeves, 227 U. S. 625.
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COMPROMISE AND SETTLEMENT

1517. Offer of compromise inadmissible—(47) Quirk v. Consumers
Power Co., 127 Minn. 526, 149 N. W. 193.

1518. Necessity of dispute or doubt—(48) Sunset Orchard Land Co.
v. Sherman Nursery Co., 121 Minn. 5, 140 N. W, 112,

1519. Favored—Contracts against invalid—A party may compromise
a claim without the consent of his attorney. Contracts between a client
and his attorney limiting the right of the client to compromise or settle
a claim are contrary to public policy and void. Burho v. Carmichiel, 117
Minn. 211, 135 N. W. 386; Desaman v. Butler Bros., 118 Minn. 198, 136
N. W. 747; Davis v. Great Northern Ry. Co., 128 Minn. 354, 151 N.
W. 128.

(49) Burho v. Carmichiel, 117 Minn. 211, 135 N. W. 386; Desaman v.
Butler Bros., 118 Minn. 198, 136 N. W. 747; Butler Bros. v. American
Fidelity Co., 120 Minn. 157, 139 N. W. 355.

1520. Consideration—(50) Sunset Orchard Land Co. v. Sherman Nur-
sery Co., 121 Minn. 5, 140 N. W. 112,

1522. Enforceability of claim—(54) Montgomery v. Grenier, 117 Minn.
416, 136 N. W. 9; Sunset Orchard Land Co. v. Sherman Nursery Co.,
121 Minn. 5, 140 N. W. 112; Post v. Thomas, 212 N. Y. 264, 106 N. E.
69. See Note, 25 L. R. A. (N. S.) 275.

1524, Fraud—Mistake—Avoidance—One who may avoid a settlement
for fraud ratifies it by accepting and retaining money paid thereon.
Maki v. St. Luke’s Hospital Assn., 122 Minn. 444, 142 N. W. 705; Val-
ley v. Crookston Lumber Co., 128 Minn. 387, 151 N. W. 137. See Marple
v. Minneapolis & St. L. R. Co., 115 Minn. 262, 132 N. W. 333.

When it fairly appears that an offer to return the money received on
a settlement of a cause of action for personal injuries will be refused,
and the amount so received is credited defendant in the verdict, and
substantial justice has thus been done, the failure of plaintiff to offer
to return the money received is not ground for a new trial. Marple v.
Minneapolis & St. L. R. Co., 115 Minn. 262, 132 N. W. 333.

A compromise may be attacked collaterally on the ground that it was
unauthorized and fraudulently entered into by an attorney. Gibson v.
Nelson, 111 Minn. 183, 126 N. W. 731.

Opinions expressed by one contracting party to another upon doubt-
ful questions of law, arising in the course of compromise of a disputed
claim, are not actionable representations, even though the person giving
the opinion be an attorney at law. Valley v. Crookston Lumber Co., 128
Minn. 387, 151 N. W. 137.
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COMPROMISE AND SETTLEMENT 1524-1527a

A finding that an adjustment of a loss from hail was procured by fraud
sustained. Johnson v. Minnesota Farmers Mutual Ins. Co., 128 Minn.:
1, 150 N. W. 174.

An improvident and fraudulent settlement by a guardian of his ward’s
cause of action, though approved by the court in which the action is
pending, may be vacated and set aside upon a showing of the facts, even
though the defendant in the action be not affirmatively shown to have
participated in the fraud. Dasich v. La Rue Mining Co., 126 Minn. 194,
148 N. W. 45.

There being no defence pleaded that the settlement was procured
through the fraud of plaintiff, such settlement is not destroyed by a find-
ing that defendant under a mistake of fact not known entered into it,
there being no finding that the truth would .not have been ascertained
upon a proper inquiry, and no proof that plaintiff by any act of his in-
duced defendant to refrain from making such inquiry. Shanahan v.
Rochester German Ins. Co., 126 Minn. 373, 148 N. W. 269.

See Digest, § 8374.

1526. Evidence—Admissibility—(59) Butler v. American Fidelity
Co., 120 Minn. 157, 139 N. W. 355 (testimony of an attorney that in his
opinion he would have been able to prove the allegations of a complaint
in another action, held admissible on the issue of good faith in a settle-
tﬁent).

1527. Evidence—Sufficiency—(60) Sunset Orchard Land Co. v. Sher-
man Nursery Co., 121 Minn. 5, 140 N. W. 112; Shanahan v. Rochester
German Ins. Co., 126 Minn. 373, 148 N. W. 269 (evidence held to sus-
tain a finding that a compromise and settlement was effected of a
claim arising from the loss of property covered by an insurance pol-
icy) ; Corrigan v. Foot, 126 Minn. 531, 148 N. W. 98.

1527a. Damages for breach—For the breach of a contract to com-
promise a claim and deliver property to the value of a certain amount,
the amount fixed held the measure of damages. Sunset Orchard Land
Co. v. Sherman Nursery Co., 121 Minn. 5, 140 N. W. 112. See Vogel
v. D. M. Osborne & Co., 34 Minn. 454, 26 N. W. 453.

CONDITIONS PRECEDENT AND SUBSEQUENT—See Con-
tracts, 1728, 1736; Corporations, 2055; Deeds, 2675; Estates, 3163b;
Evidence, 3377, 3381; Pleading, 7533, 7534.
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CONFLICT OF LAWS

IN GENERAL

1529a. Ignorance of foreign law no excuse—One cannot plead igno-
rance of a foreign law, either common or statutory, by which his rights
and liabilities are governed. Johnson v. Nelson, 128 Minn. 158, 150 N.
W. 620.

1529b. Territorial limitation of laws—The laws of a state have no ex-
traterritorial force. Duluth v. Orr, 115 Minn. 267, 132 N. W. 265.

COMITY AND PUBLIC POLICY

1530. Comity—(71) See Archer-Daniels Linseed Co. v. Blue Ridge
Despatch, 113 Minn. 367, 129 N. W. 765.

CONTRACTS

1532. In general—As a general rule, where a contract consists of an
offer made in one place and an acceptance made in another, the place
of acceptance is the locus of the contract, and where an agent takes
applications subject to the approval of his principal or of another agent,
the contract is made at the place of such approval. But where a formal
written contract is contemplated, which is to become effective only upon
delivery, the contract is made where it is delivered, though it may have
been signed elsewhere. True v. Northern Pacific Ry. Co., 126 Minn.
72, 147 N. W. 948.

(78) Porteous v. Adams Express Co., 115 Minn, 281, 132 N. W. 296
(contract for carriage by common carrier) ; Wood v. Johnson, 117 Minn.
267, 135 N. W. 746 (assumption of mortgage); Carpenter v. U. S. Ex-
press Co.,, 120 Minn. 59, 139 N. W. 154 (contract for carriage by com-
mon carrier) ; Fiske v. Lawton, 124 Minn. 85, 144 N. W. 455 (adoption
by agreement); True v. Northern Pacific Ry. Co., 126 Minn. 72, 147
N. W. 948 (a contract to sell land); Kolliner v. Western Union Tel.
Co., 126 Minn. 122, 147 N. W. 961 (contract to send a telegram) ; Culver
v. Johnson, 131 Minn. —, 154 N. W. 739 (indemnity insurance).

(79) True v. Northern Pacific Ry. Co., 126 Minn. 72, 147 N. W. 948
(contract to sell lands in another state); Anderson v. Royal League,
130 Minn. 416, 153 N. W. 853 (certificate issued by benefit society);
N. W. Mutual Life Ins. Co. v. McCue, 223 U. S. 234 (insurance policy).
See Note, 55 Am. St. Rep. 44.

(80) Carpenter v. U. S. Express Co., 120 Minn. 59, 139 N. W. 154
(contract by common carrier for transportation of goods—express com-
pany).

(82) Johnson v. Nelson, 128 Minn. 158, 150 N. W. 620.
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CONFLICT OF LAWS 1532-1534

(83) Culver v. Johnson, 131 Minn. —, 154 N. W. 739 (indemnity
insurance).

(87) True v. Northern Pacific Ry. Co., 126 Minn. 72, 147 N. W. 948.

1533. Intention of parties—When the intention of the parties to a con-
tract, as to the law governing the contract, is expressed in words, this
expressed intention determines the proper law of the contract and, in
general, overrides every presumption. When the intention of the par-
ties to a contract with regard to the law governing the contract is not
expressed in words, their intention is to be inferred from the terms and
nature of the contract, and from the general circumstances of the case,
and such inferred intention determines the proper law of -the contract.
Green v. N. W. Trust Co., 128 Minn. 30, 150 N. W. 229,

1534. Relating to realty—The local law determines whether the title
to land is good. Johnson-Van Sant Co. v. Martens, 113 Minn. 486, 129
N. W. 859.

A contract to sell lands in Washington may be a Minnesota contract,
and, if so, the statutes of Minnesota as to cancelation of land con-
tracts must be complied with. Where the land is in Washington, the
negotiations conducted in Washington, the contracts in writing and
delivered in Washington, and they provide for payments to be made in
Washington, the contracts are Washington contracts and are.governed
by the laws of that state as to their manner of performance, termination,
and discharge. The fact that an application made in Washington to
purchase land in that state provided that it was subject to the approval
of the land commissioner of defendant in St. Paul did not make the con-
tract a Minnesota contract, where the application further provided for a
formal written contract to be executed in duplicate and mutually de-
livered. Where a contract consists of an offer made in one place and an
acceptance made in another, the place of acceptance is the locus of the
contract; but where a formal written contract is contemplated, which
is to become effective only upon delivery, the contract is made where
it is delivered, though it may have been signed elsewhere. True v.
Northern Pacific Ry. Co., 126 Minn. 72, 147 N. W. 948.

The obligation of a contract is the law under which it was made, even
though it may affect lands in another state; and in an action which
does not affect the land itself but which is strictly personal, the law
of the state where the contract is made gives the right and measure of
recovery. A contract made in one state for the sale of land in another
can be enforced in the former according to the lex loci contractu and
not according to the lex rei sitae. Selover, Bates & Co. v. Walsh, 226
U.S. 112,

(91) Wood v. Johnson, 117 Minn. 267, 135 N. W. 746 (assumption of
mortgage) ; Selover, Bates & Co. v. Walsh, 226 U. S. 112,
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1536-1540 CONFLICT OF LAWS

1536. Sales of personalty—Where an order is given for goods and is
accepted by delivery of the goods to a carrier for shipment with the in-
tention of transferring the property to the buyer, the sale is governed
by the law of the place of shipment. State v. Gruber, 116 Minn. 221,
133 N. W. 571.

1538. Pledge—The legal effect of a transaction involving pledge or
hypothecation depends upon the local law. Dale v. Pattison, 234 U.
S. 399.

1538a. Insurance—It has been assumed that the rights of parties un-
der a certificate issued by a benefit society were governed by the laws
of the state under which the society was organized. Anderson v. Royal
League, 130 Minn. 416, 153 N. \. 853. See N. W. Mutual Life Ins. Co.
v. McCue, 223 U. S. 234; Note, 52 L. R. A. (N. S.) 275.

Certain tornado insurance policies covering property in Wisconsin
held governed by the law of that state. Northwestern Fuel Co. v. Bos-
ton Ins. Co., 131 Minn. —, 154 N. W. 515,

1539. Debts—The general rule is that simple contract debts have, for
the purposes of administration, their situs at the residence of the debtor,
though prior to the death of the creditor their situs was at his domicil.
Other contracts for the payment of money, such as negotiable prom-
issory notes and bonds, do not come within this rule, and have a situs
after the death of the owner wherever found. The relation of a bank
and a depositor is that of debtor and creditor, and the situs of the debt
as property after the death of the creditor is at the residence of the
creditor. Gregory v. Lansing, 115 Minn. 73, 131 N. W. 1010.

For purposes of administration and taxation all simple contract debts,
including bills and notes, have a situs at the domicil of the debtor.
State v. Probate Court, 128 Minn. 371, 150 N. W. 1094,

1540. Interest—Usury—Express agreement—W here notes are claimed
to be usurious, and there is no expressed or actual intent as to whether
the governing law of the transaction is the law of one state or another,
to either of which it may with propriety be referred in part, and there is
no attempt to evade the usury law, the court will indulge the presump-
tion that the law of the state which upholds the transaction is the law
intended by the parties; and applying this rule it is held that the law
of Montana, under which the transaction involved was valid, was the
proper law of the contract where purchase-money notes were made to
a corporation of that state, secured on lands located there, sold to a
South Dakota corporation, having an office in Minnesota, under the laws
of which the transaction was invalid, though the negotiations were had in
Minnesota, and the notes executed and payable there, and the trust deed
securing them executed there to a Minnesota trust company as trustee.
Green v. N. W. Trust Co., 128 Minn. 30, 150 N. W. 229,
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CONFLICT OF LAWS 1540a-1548

1540a. Bills and notes—The manner of giving and the sufficiency of
a notice of dishonor, in case where commercial paper is indorsed in one
jurisdiction and is payable in another, is governed by the law of the
place where it is payable. The laws of the place where the indorsement
is signed or is delivered so that it becomes a contract govern the validity
and extent of the contract and therefor the necessity of some present-
ment, demand, protest, and notice of dishonor. The law of the place
where commercial paper is payable governs the days of grace, the time
and manner of making presentment, the demand, and the protest, and
of giving the notice of dishonor. Guernsey v. Imperial Bank, 188 Fed.
300. See Note, 121 Am. St. Rep. 870.

TORTS

1541. In general—An action by a married woman for personal injury,
brought in the state where the injury occurred, is governed by the laws
of such state as to the right of recovery and the damages recoverable,
regardless of her domicil. Libaire v. Minneapolis & St. L. R. Co., 113
Minn. 517, 130 N. W. 8.

An action by a servant against his master for negligence is an action
for tort, governed by the law of the place of the injury, regardless of
where the contract of employment was made. Johnson v. Nelson, 128
Minn. 158, 150 N. W. 620. .

A recovery in one jurisdiction for a tort committed in another must be
based on the ground of an obligation incurred at the place of the tort
which is not only the ground, but also the measure, of the maximum re-
covery. Western Union Tel. Co. v. Brown, 234 U. S. 542.

(9) Brunette v. Minneapolis etc. Ry. Co., 118 Minn. 444, 137 N. W.
172; Walson v. McGregor, 120 Minn. 233, 139 N. W. 353; State v.
District Court, 126 Minn. 501, 148 N. W. 463; Johnson v. Nelson, 128
Minn. 158, 150 N. W~ 620; Cuba Railroad Co. v. Crosby, 222 U. S. 473.

1542. Injury to land—(11) See 15 Col. L. Rev. 169.

1544. Negligence of fellow servants—Who are fellow servants at com-
mon law is determined by the lex loci delicti. Walson v. McGregor, 120
Minn. 233, 139 N. W. 353.

(15) Koecher v. Minneapolis etc. Ry. Co., 122 Minn. 458, 142 N.
W. 874.

REMEDIES

1545. General rule—In an action in one of our state courts, based on
the federal Employer’s Liability Act, the five-sixths jury law of this
state applies. Winters v. Minneapolis & St. L. R. Co., 126 Minn. 260,
148 N. W. 106; Bombolis v. Minneapolis & St. L. R. Co., 128 Minn. 112,
150 N. W. 385.
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1545-1552 CONFLICT OF LAWS

(16) Brunette v. Minneapolis etc. Ry. Co., 118 Minn. 444, 137 N. W.
172 (who shall appear for a minor); Randall Printing Co. v. Sanitas
Mineral Water Co., 120 Minn. 268, 139 N. W. 606 (recovery of unpaid
stock subscriptions); Fiske v. Lawton, 124 Minn. 85, 144 N. W. 455
(rfemedy of child adopted by agreement to secure share of estate of
adopting parent); Bond v. Penn. Railroad Co., 124 Minn. 195, 144 N.
W. 942 (limitation of actions and all matters of procedure); Bombolis
v. Minneapolis & St. L.. R. Co., 128 Minn. 112, 150 N. W. 385 (five-sixths
jury law).

1546. Limitation of actions—(18) Casey v. American Bridge Co., 116
Minn. 461, 134 N. W. 111; Bond v. Penn. Railroad Co., 124 Minn. 195,
144 N. W. 942. See Note, 46 L. R. A. (N. S.) 687; 7 Col. L. Rev. 553.

1547. Parties—(20) Libaire v. Minneapolis & St. L. R. Co., 113 Minn.
517, 130 N. W. 8 (right of married woman to sue in her own name);
Brunette v. Minneapolis, 118 Minn. 444, 137 N. W. 172 (who shall rep-
resent a minor in an action).

1548. Evidence—Burden of proof—Witnesses—(23) Jenkins v. Min-
neapolis & St. L. R. Co., 124 Minn. 368, 145 N. W. 40. See Central Ver-
mont R. Co. v. White,.238 U. S. 507; 27 Harv. L. Rev. 95.

1549. Pleading—(24) Vander Wegen v. Great Northern Ry. Co., 114
Minn. 118, 130 N. W. 70; Denoyer v. Railway Transfer Co., 121 Minn.
269, 141 N. W. 175.

1550. Damages—(25) Libaire v. Minneapolis & St. L. R. Co., 113
Minn. 517, 130 N. W. 8 (action by married woman for personal injuries—
damages governed by law of place of injury); Kolliner v. Western Un-
ion Tel. Co., 126 Minn. 122, 147 N. W. 961 (damages for neglect to trans-
mit and deliver a telegram). See § 1541; 10 Col. L. Rev. 261.

PENAL AND CRIMINAL LAWS

1552. In general—The question whether a statute of one state, which
in some aspects may be called penal, is a “penal law” in the international
sense, SO that it cannot be enforced in the courts of another state, de-
pends upon the question whether its purpose is to punish an offence
against the public justice of the state, or to afford a private remedy to a
person injured by the wrongful act. Gulledge Bros. Lumber Co. v.
Wenatchee Land Co., 122 Minn. 266, 142 N. W. 305.

Plaintiff is a corporation created under the laws of the state of Wash-
ington. The statutes of Washington require corporations to pay an an-
nual license fee, and provide as a penalty for nonpayment of such fee
that no corporation in default thereof shall be permitted to maintain any
action in the courts of that state. Plaintiff was in default of payment of
such license fee when this action was brought. The supreme court of
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CONFLICT OF LAWS 1552-1556

\Washington has construed these statutes as revenue acts pure and sim-
ple, and has held that the provisions thereof are for the purpose of
enabling the state to enforce the payment of its revenue, and that a cor-
poration in default does not forfeit the right to exist, but continues to be
a corporation until a forfeiture is adjudicated by proper proceedings in
a proper court. Held, that the purpose of the acts is to punish an of-
fence against the public justice of the state of Washington, that they
are of the class of penal acts which will not be enforced outside of the
state where they were enacted, and that plaintiff may maintain an ac-
tion in this state. Gulledge Bros. Lumber Co. v. Wenatchee Land Co.,
122 Minn. 266, 142 N. W. 305.

It is not criminal under the laws of this state to aid or abet the doing
of an act in another state, though such act would violate the laws of this
state if done within its borders. State v. Gruber, 116 Minn. 221, 133 N.
\W. 571,

MISCELLANEOUS

1553. Situs of personalty—(30) See Gregory v. Lansing, 115 Minn.
73, 131 N. W. 1010; Stromberg v. Stromberg, 119 Minn. 325, 138 N.
W. 428; State v. Probate Court, 128 Minn. 371, 150 N. W. 1094,

See Digest, §§ 1539, 3962, 3963, 9155-9159.

1554. Realty—Title—Conveyances—The local law determines whether
the title to realty is good. Johnson-Van Sant Co. v. Martens, 113 Minn.
486, 129 N. W. 859.

It is true that the title to real estate must be determined by the laws
of the state in which it is situated. However, the fact that real estate is
situated beyond the jurisdiction of the court does not prevent it from
acting in personam, and commanding, with reference thereto, its own
citizens, of whom it has jurisdiction, whenever it is necessary to enable
the court to do justice between the parties before it. It may in such
cases compel a conveyance of real estate situated in another state. Pa-
velka v. Pavelka, 116 Minn. 75, 133 N. W. 176.

(32) See Boeing v. Owsley, 122 Minn. 190, 142 N. W. 129; Olmsted
v. Olmsted, 216 U. S. 386.

(33) See Pavelka v. Pavelka, 116 Minn. 75, 133 N. W. 176.

See Digest, § 1534.

1555. Descent and testamentary disposition—The fiction of law that
the situs of the personal property of a non-resident decedent is in the
state or country of his domicil is only for the purpose of distributing the
residue of the estate, subject to the expenses of administration and the
rights of creditors in the state where the property is actually found.
Property not subject to administration or distribution need have no situs
by fiction of law to come into the possession of the true owner. Strom-
berg v. Stromberg, 119 Minn. 325, 138 N. W. 428. See § 2726a.
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1555-1566a CONFLICT OF LAWS—CONSPIRACY

Conflict of laws as to wills. Note, 2 L. R. A. (N. S.) 408.

(34) Boeing v. Owsley, 122 Minn. 190, 142 N. W. 129; Jones v. Jones,
234 U. S. 615.

(35) Gregory v. Lansing, 115 Minn. 73, 131 N. W. 1010; State v.
Probate Court, 128 Minn. 371, 150 N. W. 1094.

1557. Marriage—(37) Lando v. Lando, 112 Minn. 257, 127 N. W.
1125; Note, 43 L. R. A. (N. S.) 355.
(38) Note, 8 Am. St. Rep. 552.

CONFUSION OF GOODS

1561. In general—An owner of property which is intermingled and
confused with similar property of another, without his fraud, and with-
out his negligence, does not forfeit his property; and it is for the court
to make a division of the property or its proceeds on such practicable
basis as will likely result in giving to each his own. Clay, Robinson &
Co. v. Larson, 125 Minn. 271, 146 N. W. 1095.

(52) See 13 Col. Law Rev. 630; Note, 101 Am. St. Rep. 913.

CONSPIRACY

1562. Concert of action—(58) See Knight v. Leighton, 110 Minn. 254,
257, 124 N. W. 1090; Sweaas v. Evenson, 110 Minn. 304, 125 N. W. 272.

1564. What constitutes—To constitute a conspiracy the end sought
must be unlawful or the means adopted for its accomplishment must be
unlawful. If the result sought be lawful and lawful means are adopted
for its accomplishment it is immaterial what motive prompted the con-
spirators. Boasberg v. Walker, 111 Minn. 445, 127 N. W. 467, See Note,
3 Am. St. Rep. 473.

1565. To prevent employment—A conspiracy between A and B for B
to make false charges to A against C, an employee of A, to secure the
discharge of C, is probably actionable. Heffernan v. Whittlesey, 126
Minn. 163, 148 N. W. 63.

1566. Boycott—(63) Gompers v. Bucks Stove & Range Co., 221 U. S.
418. See §§ 8438,9674; 8 Harv. L. Rev. 8; 33 L. R. A. (N. S.) 1034.

1566a. Evidence—Acts and declarations of fellow conspirators—
Where a conspiracy is shown between two or more persons to do an un-
lawful act, the declarations of one, since deceased, made in furtherance
of the conspiracy, are admissible against the co-conspirators, though
they were not present at the time the declarations were made. See State
v. Hunter, 131 Minn. —, 154 N. W. 1083.
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CONSPIRACY—CONSTITUTIONAL LAW  1567-1576

1567. Pleading—(85) Boasberg v. Walker, 111 Minn. 445, 127 N. W.
467 (complaint for conspiracy to secure the vacation of an alley held
insufficient) ; Sawyer v. National Surety Co., 112 Minn. 28, 127 N. W.
435 (complaint against surety company—plaintiff’s name placed on “de-
clined list”—complaint held not to state a cause of action for conspir-
acy); Dewing v. Dewing, 112 Minn. 316, 127 N. W. 1051 (complaint
held to state a cause of action for conspiracy to defraud a wife of her
interest in her husband’s realty by means of fraudulent judgments).

CONSTITUTIONAL LAW
IN GENERAL

1568. Nature of constitution—(68) State v. Mankato, 117 Minn. 458,
136 N. W. 264.

1569. People source of power—(71) State v. Mankato, 117 Minn. 458,
136 N. W. 264. :
AMENDMENT OF CONSTITUTION

1573. Submission to people—(80) Farrell v. Hicken, 125 Minn. 407,
411, 147 N. W. 815.

1574. When takes effect—(83) See State v. Duluth St. Ry. Co., 128
Minn. 314, 150 N. W. 917.

CONSTRUCTION OF CONSTITUTION

1576. In general—The constitution is generally construed as a limita-
tion and not a grant of power. State v. Weatherill, 125 Minn. 336, 147
N. W. 105. See § 1602.

The constitution should receive a practical, common sense construc-
tion. Lawver v. Great Northern Ry. Co., 112 Minn. 46, 127 N. W. 431.

The constitution should be so construed as to leave the powers of
government flexible and adaptive. Eubank v. Richmond, 226 U. S.
137.

Constitutional provisions being mere limitations, the question to be
considered, in determining whether a particular act of the legislature
violates a particular constitutional provision, is not whether the people,
in adopting such provision, had in mind the act of the legislature in
question, and were attempting to authorize it, but whether, having in
mind the possibility of some future attempt on the part of the legisla-
ture to enact such an act, they were attempting to frustrate it in ad-
vance. State v. Mankato, 117 Minn, 458, 136 N. W 264.

The several provisions of the constitution must be construed together,
as a whole, and with reference to the purposes for which the consti-
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1576-1584 CONSTITUTIONAL LAW

tution was ordained. It is not permissible to select a single isolated
provision, and give it effect according to its literal reading, without
reference to modifications made by the express language of othér pro-
visions of the instrument. State v. St. Paul, 128 Minn. 82, 150 N. W.
389.

A construction which would stand in the way of political or social
progress should be avoided when reasonably possible. The consti-
tution should be construed in harmony with the ideals and conceptions
of public policy of the people of the state as expressed in its laws. State
v. Wolfer, 119 Minn. 368, 138 N. W. 315. _

A constitution is a very human document. In the absence of an
express command or prohibition, general constitutional language or pol-
icy is to be construed in the light, not only of the conditions prevailing
at the time of the adoption of the constitution, but also with reference to
the changed social, economic, and governmental conditions and ideals of
the time, as well as the problems which such changes have produced.
Borgnis v. Falk Co., 147 Wis. 327, 133 N. W. 209.

(89) Lawver v. Great Northern Ry. Co., 112 Minn. 46, 127 N. W.
431.

(91) State v. St. Paul, 128 Minn. 82, 150 N. W. 3&9.

(93) State v. Weatherill, 125 Minn. 336, 147 N. W. 105.

(97) State v. Standard Oil Co., 111 Minn. 85, 95, 126 N. W. 527;
State v. Mankato, 117 Minn. 458, 136 N. W. 264; State v. Wolfer, 119
Minn. 368, 138 N. W. 315; Farrell v. Hicken, 125 Minn. 407, 413, 147
N. W. 815. See Brown v. Smallwood, 130 Minn, 492, 153 N. W. 953.

1580. Mandatory and directory provisions—(2) State v. Weatherill,
125 Minn. 336, 147 N. W. 105. See § 8954.

1584. Self-executing—Whether a provision is self-executing must be
determined from a consideration both of the language used and of the
intrinsic nature of the provision itself. In general, it is said that pro-
hibitory provisions in a constitution are usually self-executing to the
extent that anything done in violation of them is void; so is any pro-
vision that indicates that it was intended as a present enactment, com-
plete in itself as definitive legislation not contemplating subsequent
legislation to carry it into effect. It is not important that other leg-
islation may be contemplated to supplement it. If the provision is to be
operative at all events and the nature and extent of the rights confer-
red and the liabilities imposed are fixed by it, so that they can be deter-
mined by examination and construction of its terms, and the provision
itself furnishes.a complete working rule of conduct, it will be held
self-executing, and the legislative authority will not be required to go
through the perfunctory process of passing it in order to give it vitality.
State v. McColl, 127 Minn. 155, 149 N. W. 11,
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CONSTITUTIONAL LAW 1584-1589

A provision for the taxation of all forms of property held not self-
executing. State v. McPhail, 124 Minn. 398, 145 N. W, 108.
(8) State v. McColl, 127 Minn. 155, 149 N. W. 11,

THREE DEPARTMENTS OF GOVERNMENT

1587. In general—The fact that under the constitution the respon-
sibility of maintaining the separation in the powers of government rests
ultimately with the judiciary should make a court, from whose deci-
sion there is no appeal, hesitate before assuming a power as to which
there is any doubt, and resolve all reasonable doubts in favor of a co-
ordinate branch of the government, unless such conclusion leads to a
palpable wrong or absurdity. Gollnik v. Mengel, 112 Minn. 349, 128
N. W. 292, )

This constitutional provision is inapplicable to municipal govern-
ments. The commission form of municipal government is, not uncon-
stitutional on the ground that it blends executive and legislative func-
tions. State v. Mankato, 117 Minn. 458, 136 N. W. 264.

The legislature cannot, by the imposition of excessive fines or penal-
ties for the violation of a statute, deter or prevent persons from applying
to the courts for the determination of judicial questions affecting them.
State v. Chicago etc. Ry: Co., 130 Minn. 144, 153 N:. W. 320.

(18) State v. Wolfer, 119 Minn. 268, 138 N. W. 315; Alexander v.
McInnis, 129 Minn. 165, 151 N. W, 899. See 26 Harv. L. Rev. 744,

1589. What are judicial questions and functions—The power to create
a municipality and to define its boundaries is legislative, but the location
of the boundaries on the ground may be assigned to the courts. Snow
v. Excelsior, 115 Minn. 102, 132 N. W. 8.

The question whether an order of the Railroad and Warehouse Com-
mission is reasonable is a judicial question. State v. Great Northern
Ry. Co., 130 Minn. 57, 153 N. W. 247.

The question whether railroad passenger or freight rates prescribed
by statute are reasonable or unreasonable and confiscatory is a judicial
question, exclusively for determination by the courts. State v. Chicago
etc. Ry. Co., 130 Minn. 144, 153 N. W. 320. '

The determination of the rates to be charged by public service cor-
porations is a legislative or administrative function and not a judicial
function. St. Paul Book & Stationery Co. v. St. Paul Gaslight Co., 130
Minn. 71, 153 N. W. 262.

It is a judicial function to determine whether a licensing board in
refusing a license acted arbitrarily, oppressively, or unreasonably, or
contrary to the evidence or the law. Hunstiger v. Kilian, 130 Minn.
474, 153 N. W. 869. See § 9622a.
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1589-1599 CONSTITUTIONAL LAW

(25) State v. Probate Court, 112 Minn. 279, 128 N. W. 18 (duties of
probate court in relation to inheritance taxes); State v. Eberhart, 116
Minn. 313, 133 N. W. 857 (judicial review of action of governor in re-
moving county officers) ; Hunstiger v. Kilian, 131 Minn. 474, 153 N. W.
869 (judicial review of action of a licensing hoard).

(26) State v. Probate Court, 112 Minn. 279, 128 N. W. 18.
(27) State v. Wolfer, 119 Minn. 368, 138 N. W. 315; Hunstiger v.
Kilian, 130 Minn. 474, 153 N. W. 869.

1590. Held not a delegation of judicial power—A law authorizing the
board of control to transfer prisoners from the reformatory to the state
prison and vice versa. State v. Wolfer, 119 Minn. 368, 138 N. W. 315.

1592. Imposing non-judicial duties on courts—A law imposing on the
probate courts the duty of ascertaining the amount of inheritance taxes
has been sustained. State v. Probate Court, 112 Minn. 279, 128 N. W. 18.

The legislature may grant an appeal to the courts from the action of
a licensing board refusing a license to engage in a business. Hunstiger
v. Kilian, 130 Minn. 474, 153 N. W. 869.

(43) Alexander v. McInnis, 129 Minn. 165, 151 N. W. 899.

1593. Control of executive officers by judiciary—(52) State v. Eber-
hart, 116 Minn. 313, 133 N. W. 857. See Note, 52 L. R. A. (N. S.)
415. :

(53) State v. Eberhart, 116 Minn. 313, 133 N. W. 857.

1595. Assumption of legislative power by courts—The power to create
a municipality and to prescribe its territorial limits is a legislative one
which cannot be exercised by the courts, but the courts may locate on
the ground the boundary line of a municipality. Snow v. Excelsior, 115
Minn. 102, 132 N. W. 8.

The courts cannot fix rates for public service corporations. St. Paul
Book & Stationery Co. v. St. Paul Gaslight Co., 130 Minn. 71, 153 N. W.
262; State v. Chicago etc. Ry. Co., 130 Minn. 144, 153 N. W. 320.

1596. Assumption of judicial power by legislature—The legislature
may prescribe the procedure of courts. Zimmerman v. Chicago & N. W.
Ry. Co., 129 Minn. 4, 151 N. W. 412,

1597. Delegation of legislative power—Initiative and referendum.
Note, 50 L. R. A. (N. S.) 195.

(65) See, as to administrative regulations, United States v. Grimaud,
220 U. S. 506.

1598. Held an unauthorized delegation of legislative power—(70) See
Schweigert v. Abbott, 122 Minn. 383, 142 N. W. 723.

1599. Held not a delegation of legislative power—A law conferring
certain powers on the courts in connection with the consolidation of
school districts. Schweigert v. Abbott, 122 Minn. 383, 142 N. W, 723.
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CONSTITUTIONAL LAW 1599-1602

A law authorizing the county board or the county auditor to license
auctioneers. Wright v. May, 127 Minn. 150, 149 N. W. 9.

A law for the construction of a state rural highway. Alexander v. Mc-
Innis, 129 Minn. 165, 151 N. W. 899.

1600. Administrative powers and boards—Administrative orders are
subject to judicial review, but courts ought not to set aside such orders
simply because they deem them unwise or inexpedient. State v. Great
Northern Ry. Co., 130 Minn. 57, 153 N. W. 247. .

The legislature may authorize an appeal to.the courts from the ac-
tion of administrative boards, but on such an appeal the court will not
reverse the action of the board unless it is arbitrary, oppressive or un-
reasonable, or without evidence to sustain it, or contrary to law. Hun-
stiger v. Kilian, 130 Minn. 474, 153 N. W. 869.

The proceedings of a licensing board in granting or refusing a license
or permit to engage in a business are administrative and quasi judicial.
Hunstiger v. Kilian, 130 Minn. 474, 153 N. W. 869.

There is a distinction between legislative and administrative functions,
and under a statutory power to make regulations an administrative of-
ficer or board cannot abridge or enlarge the conditions imposed by stat-
ute. United States v. George, 228 U. S. 14.

Administrative boards have no authority to punish a witness before
them for contempt. State v. Fitzgerald, 131 Minn. —, 154 N. W. 750.

Right of parties to notice and an opportunity to be heard. See § 1642.

Application of rules of evidence in administrative proceedings. 29
Harv. L. Rev. 208.

Jurisdictional limitations on commissions. 27 Harv. L. Rev. 545.

(88) State v. Wolfer, 119 Minn. 368, 138 N. W. 315 (statute author-
izing board of control to transfer prisoners from the reformatory to the
state prison, and vice versa, sustained); State v. Minnesota & Ontario
Power Co., 121 Minn. 421, 141 N. W. 839 (administrative powers of state
tax commission sustained) ; Wright v. May, 127 Minn. 150, 149 N. W. 9
(licensing of auctioneers by county board or county auditor); Hun-
stiger v. Kilian, 130 Minn. 474, 153 N. W. 869 (licensing offensive
trades). See United States v. Grimaud, 220 U. S. 506; 25 Harv. L. Rev.
704; 28 1d., 95; 46 Am. L. Rev. (N. S.) 137.

EXTENT OF LEGISLATIVE POWER

1602. Limited only by state and federal constitutions—The provisions
of a state constitution do not confer any powers upon the legislature, but
are mere limitations, and the legislature has all the powers of an abso-
lute sovereign of which it has not been deprived by the constitution.
State v. Mankato, 117 Minn. 458, 136 N. W. 264.

(90) State v. Mankato, 117 Minn,. 458, 136 N. W. 264; State v. Erick-
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1603-1604 CONSTITUTIONAL LAW

son, 119 Minn. 152, 137 N. W. 385; State v. Minnesota & Ontario Power
Co., 121 Minn. 421, 141 N. W. 839; State v. St. Louis County, 124 Minn.
126, 144 N. W. 756; State v. Weatherill, 125 Minn. 336, 147 N. W. 105;
Farrell v. Hicken, 125 Minn. 407, 413, 147 N. W. 815; Mathison v. Min-
neapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71; Saari v. Gleason, 126
Minn. 378, 148 N. W. 293.

POLICE POWER

1603. Definition and nature—The police power is but another name
for the power of government. Mutual Loan Co. v. Martell, 222 U. S.
225, 233.

The police power is not limited to the regulation of matters pertaining
to the public health, the public morals or the public safety, but extends to
matters involving public convenience and the general welfare or prosper-
ity. Chicago etc. Ry. Co. v. Minneapolis, 115 Minn. 460, 133 N. W. 169;
Twin City Separator Co. v. Chicago etc. Ry. Co., 118 Minn. 491, 137 N.
W. 193; Noble State Bank v. Haskell, 219 U. S. 104.

The right of contract is subject to police regulation. The legislature
may provide that if parties enter into a contract respecting a particular
subject-matter the terms of the contract shall be those prescribed by
law. Mathison v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

The legislature has the power to determine the public policy of the
state, and, in furtherance of any policy adopted by it, may enact proper
laws tending to induce conformance therewith. Mathison v. Minneapolis
St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

The question of what is within the police power is not one of abstract
theory alone. Tradition and the habits of the community count for more
than logic. Justice Holmes, Laurel Hill Cemetery v. San Francisco, 216
U. S. 358.

Legislation cannot be judged by theoretical standards. It must be
tested by the concrete conditions that induced it. Mutual Loan Co. v.
Martell, 222 U. S. 225.

(1) See Chicago etc. Ry. Co. v. Minneapolis, 115 Minn. 460, 133 N.
W. 169.

(96) State v. Standard Oil Co., 111 Minn. 85, 126 N. W. 527; Chicago
etc. Ry. Co. v. Minneapolis, 115 Minn. 460, 133 N. W. 169; Twin City
Separator Co. v. Chicago etc. Ry. Co., 118 Minn. 491, 137 N. W. 193;
Noble State Bank v. Haskell, 219 U. S. 104.

(98,99) Twin City Separator Co. v. Chicago etc. Ry. Co., 118 Minn.
491, 137 N. W. 193; State v. New England F. & C. Co., 126 Minn. 78,
147 N. W. 951.

1604. Limitations—Test of reasonableness—The police power cannot
be used as a mask for removing private property from the protection of
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CONSTITUTIONAL LAW 1604-1605

the constitution. Chicago etc. Ry. Co. v, Minneapolis, 115 Minn. 460,
475, 133 N. W. 169.

The subject-matter being within the police power, the test is rea-
sonableness, which involves a dual limitation, positive and negative,
namely, adaptability to the end sought and absence of excessiveness.
The measure must, on the one hand, tend to accomplish the purpose of
its adoption, and, on the other, must not go beyond the reasonable de-
mands of the occasion. State v. Ryder, 126 Minn. 95, 107, 147 N. W. 953.

Public service corporations, or persons, subject to the performance of
uncompensated duties for the public welfare, may not be proceeded
against arbitrarily nor in an unreasonable manner. The question
whether a particular act or thing required by the public authorities in
this respect is arbitrary and unreasonable is a judicial question and may
be raised by the person proceeded against in any appropriate legal way,
by affirmative action, or by way of defense in mandamus proceedings to
compel the performance of the thing required. It is ordinarily one of
fact, to be heard and determined as other issues of fact are heard and
determined, and the burden is upon the complaining party to esfablish
the allegations of unreasonableness. State v. St. Paul City Ry. Co., 122
Minn. 163, 142 N. W. 136.

Here as elsewhere in the law lines are pricked out by the gradual ap-
proach and contact of decisions on the opposing sides. Noble State
Bank v. Haskell, 219 U. S. 104.

(3) State v. Hanson, 118 Minn. 85, 92, 136 N. W. 412,

(5) State v. St. Paul City Ry. Co., 122 Minn. 163, 142 N. W. 136.

(9) Wright v. May, 127 Minn. 150, 149 N. W. 9.

160S. Discretion of legislature, municipalities and administrative
boards—Power of courts—It is well settled that in the matter of the ex-
ercise of the police power all questions of propriety and public necessity,
being legislative in character, are committed to the legislature, or to
such other inferior tribunals or boards as the exercise of the power may
lawfully be delegated. The determination of the question in that man-
ner is ordinarily final, and not open to judicial review, except where ex-
pressly or by necessary implication it is so provided by law. It is also
well settled that an order or determination by proper authority that pub-
lic interests require a particular exercise of the police power is pre-
sumptively valid, not only as respects the question of public necessity,
but the reasonableness of the order as well. The rule is founded on the
necessity of committing a wide discretion to the tribunal authorized to
determine such questions, and the courts rarely interfere even in those
cases where judicial review is provided for. The presumption applies to
ordinances of municipal corporations regulating and controlling the con-
struction and operation of street railways. State v. St. Paul City Ry.
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Co., 117 Minn. 316, 135 N. W. 976; State v. St. Paul City Ry. Co., 122
Minn. 163, 142 N. W. 136.

The methods, regulations, and restrictions to be imposed to attain, so
far as may be, results consistent with the public welfare, are purely of
legislative cognizance. The courts have no power to determine the mer-
its of conflicting theories, nor to declare that a particular method of ad-
vancing and protecting the public is superior or likely to insure greater
safety or better protection than others. The legislative determination
of the methods, restrictions, and regulations is final, except when so ar-
bitrary as to be violative of the constitutional rights of the citizen. Nel-
son v. Minneapolis, 112 Minn. 16, 127 N. W. 445; State v. Chicago etc.
Ry. Co., 114 Minn. 122, 130 N. W. 545.

We must be cautious about pressing the broad words of the fourteenth
amendment to a drily logical extreme. Many laws which it would be
vain to ask the court to overthrow could be shown, easily enough, to
transgress a scholastic interpretation of one or another of the great
guaranties in the bill of rights. They more or less limit the liberty of
the individual or they diminish property to a certain extent. We have
few scientifically certain criteria of legislation, and as it often is difficult
to mark the line where what is called the police power of the states
is limited by the constitution of the United States, judges should be slow
to read into the latter a nolumus mutare as against the law-making pow-
er. Justice Holmes, Noble State Bank v. Haskell, 219 U. S. 104.

The legislature is in the first instance the judge of what is necessary
for the public welfare. The earnest conflict of serious opinion does not
suffice to bring it within the range of judicial cognizance. Erie Railroad
Co. v. Williams, 233 U. S. 685, 699.

(11) Nelson v. Minneapolis, 112 Minn. 16, 127 N. W. 445; State v.
Chicago etc. Ry. Co., 114 Minn. 122, 130 N. W. 545; State v. Ryder,
126 Minn. 95, 147 N. W. 953; Mathison v. Minneapolis St. Ry. Co.,
126 Minn. 286, 148 N. W. 71. See 28 Harv. L. Rev. 790.

(12) State v. Hanson, 118 Minn. 85, 136 N. W. 412,

1606. Cannot be surrendered—The right of the state, under the exer-
cise of its police power, to legislate on the subject of the sale of intoxi-
cating liquors, cannot be surrendered. State v. Osakis, 112 Minn. 365,
128 N. W. 295.

1607. Delegation—(15) State v. Eck, 121 Minn, 202, 141 N. W. 106.

1608. Licenses for occupations—Fees—The issuance of.licenses for
occupations is an exercise of the police power of the state. The estab-
lishment of regulations for the government of such occupations is a
legislative function; the enforcement of such regulations is an admin-
istrative function. The proceedings of a license board in such cases is,
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however, quasi judicial. Hunstiger v. Kilian, 130 Minn. 474, 153 N. W.
869. See § 9622a.

1609. Seizure, confiscation and destruction of property—(18) Nelson
v. Minneapolis, 112 Minn. 16, 127 N. W. 445 (seizure and destruction
of milk not conforming to a standard fixed by law); State v. Hanson,
114 Minn. 136, 130 N. W. 79 (intoxicating liquors) ; State v. Ryder, 126
Minn. 95, 147 N. W. 953 (furniture used in houses of prostitution).

1610. Held within police power—A law providing for the abatement
of premises and occupations dangerous to the public health. J. T.
McMillan Co. v. State Board, 110 Minn. 145, 124 N. W. 828.

A law forbidding discrimination in the sale of petroleum. State v.
Standard Oil Co., 111 Minn. 85, 126 N. W. 527.

A law forbidding persons under twenty-one years of age to be or re-
main in a dance house. State v. Rosenfield, 111 Minn. 301, 126 N. W.
1068.

An ordinance prescribing as a test of purity and wholesomeness of
milk brought into the city for sale that drawn from cows previously
subjected to the tuberculin test and found free from disease and authoriz-
ing the summary seizure and destruction of milk not conforming to the
standard. Nelson v. Minneapolis, 112 Minn. 16, 127 N. W. 445,

An ordinance prohibiting the use of soft coal in railroad switch en-
gines. State v. Chicago etc. Ry. Co., 114 Minn. 122, 130 N. W. 545.

A law providing for a search of unlicensed drinking places and the
seizure and forfeiture of intoxicating liquor and other property found
therein. State v. Hanson, 114 Minn. 136, 130 N. W. 79,

An ordinance requiring fruits, dates, candies, etc., exposed for sale,
to be protected from flies and dust. State v. O’Connor, 115 Minn. 339,
132 N. W. 303.

An ordinance requiring a railroad company to construct, at its own
expense, a bridge for its tracks over an artificial waterway between two
lakes in Minneapolis. Chicago etc. Ry. Co. v. Minneapolis, 115 Minn.
460, 133 N. W. 169.

A law regulating weights and measures. State v. Armour & Co., 118
Minn. 128, 136 N. W. 565.

An ordinance requiring a railroad company to lower its tracks in a city.
Twin City Separator Co. v. Chicago etc., Ry. Co., 118 Minn. 491, 137
N. W. 193. ,

An ordinance requiring coal to be weighed on municipal scales. State
v. Eck, 121 Minn. 202, 141 N. W. 106.

A law for the suppression of houses of prostitution. State v. New
England F. & C. Co., 126 Minn. 78, 147 N. W. 951; State v. Ryder, 126
Minn. 95, 147 N. W. 953.
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A law providing for the compensation of injured workmen. Mathi-
son v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

An ordinance regulating tanneries. State v. Taubert, 126 Minn. 371,
148 N. W. 281.

A law to prevent corrupt practices at elections. Saari v. Gleason, 126
Minn. 378, 148 N. W. 293.

A law for the licensing of auctioneers. Wright v. May, 127 Minn.
150, 149 N. W. 9.

A law limiting the speed of motor vehicles when meeting or passing
horses driven by a woman, child or aged person. Schaar v. Conforth,
128 Minn. 460, 151 N. W. 275.

An ordinance regulating the issuance and use of street railway trans-
fers. St. Paul v. Robinson, 129 Minn. 383, 152 N. W. 777.

A law requiring railroad companies to construct at their own expense
sidewalks at public crossings in municipalities. State v. Great Northern
Ry. Co., 130 Minn. 480, 153 N. W. 879.

(59) See Digest, § 4905.

(73) See Chicago etc. Ry. Co. v. Minneapolis, 115 Minn. 460, 133 N.
W. 169; Minneapolis v. Minneapolis St. Ry. Co., 115 Minn. 514, 133
N. W. 80.

(78) Hardwick Farmers Elevator Co. v. Chicago etc. Ry. Co., 110
Minn. 25, 124 N. W. 819.

(79) J. T. McMillan Co. v. State Board, 110 Minn. 145, 124 N. W.
828.

1611. Held not within police power—A law restricting the manufac-
ture and sale of oleomargarine. State v. Hanson, 118 Minn. 85, 136 N.
W. 42,

A law to compel those offering special inducements to the public or
to prospective purchasers or customers in trade to pay a certain amount
of such inducement or offer in cash, if such prospective purchaser or
customer so elects, in lieu of the sum promised in trade. Kanne v.
Segerstrom Piano Mfg. Co., 118 Minn. 483, 137 N. W. 170.

(01) State v. Sperry & Hutchinson Co., 110 Minn. 378, 126 N. W. 120.
See Note, 2 L. R. A. (N. S.) 588; 24 Harv. L. Rev. 66.

VESTED RIGHTS

1613. Impairment unconstitutional—Subject to police power—All
vested rights of property are held subject to a valid exercise of the
police power. An owner of property has no vested or constitutional
right to use or allow the use of it for purposes injurious to the public
health or morals, and if he has knowledge or notice in the premises he
cannot complain if loss ensues, when the law deals therewith in any
way reasonably necessary for the suppression of the evil in connection
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with which it is used. State v. New England F. & C. Co., 126 Minn. 78,
147 N. W.951. See § 8950.

1615. Rules of substantive law—No one has a property right or vested
interest in a rule of law. Mathison v. Minneapolis St. Ry. Co., 126
Minn. 286, 148 N. W. 71.

The defences of contributory negligence, assumption of risk and fel-
low-servant may be abolished by the legislature. Mathison v. Minne-
apolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

1616. Rules of evidence—(92) -State v. New England F. & C. Co,, 126
Minn. 78, 147 N. W. 951.

1617. Remedies—(93) Oppegaard v. Renville County, 110 Minn. 300,
125 N. W. 504; Mathison v. Minneapolis St. Ry. Co., 126 Minn. 286, 148
N. W.71.

1618. Rights held vested—A right to a pension as a member of the
Minneapolis Fire Dept. Relief Association. Stevens v. Minneapolis
Fire Dept. Relief Assn., 124 Minn. 381, 145 N. W. 35.

See Digest, § 4826.

1619. Rights held not vested—Rights of county in funds for drainage
purposes. State v. George, 123 Minn. 59, 142 N. W. 945.

Right to practice law. State v. Giantvalley, 123 Minn. 227, 143 N.
W. 780.

A right to a pension from the federal government. Stevens v. Minne-
apolis Fire Dept. Relief Assn., 124 Minn. 381, 145 N. W. 35.

A right to a pension not accrued. Gibbs v. Minneapolis Fire Dept.
Relief Assn., 125 Minn. 174, 145 N. W. 1075.

See Digest, § 4826.

CURATIVE ACTS

1620. In general—(16) Curtiss & Yale Co. v. Minneapolis, 123 Minn.
344,144 N. W, 150.

1621. Curative acts held valid—An act validating defective plats.
Curtiss & Yale Co. v. Minneapolis, 123 Minn. 344, 144 N. W. 150.

IMPAIRMENT OF CONTRACTS

1628. Changing or abolishing remedies—There is a broad distinction
between laws impairing the obligation of contracts and those which sim-
ply undertake to give a more efficient remedy to enforce a contract already
made. Bernheimer v. Converse, 206 U. S. 516; National Surety Co. v.
Architectural Decorating Co., 226 U. S. 276.

1631. Police power—(50) State v. New England F. & C. Co., 126
Minn. 78, 147 N. W. 951,
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1631a. Existing laws—All contracts are made subject to existing laws
and cannot be impaired thereby. Monthly Instalment Loan Co. v. Skel-
let Co., 124 Minn. 144, 144 N. W. 750.

1636. Held not to impair obligation—A law placing a limitation on
the right of eminent domain. Duluth Terminal Ry. Co. v. Duluth, 113
Minn. 459, 130 N. W. 18.

A law changing the requirement as to notice of claims on bonds of
public contractors. Architectural Decorating Co. v. National Surety
Co., 115 Minn. 382, 132 N. W. 289, affirmed, 226 U. S. 276.

An ordinance requiring a street railroad company to construct a new
line. State v. St. Paul City Ry. Co., 117 Minn. 316, 135 N. W. 976;
State v. St. Paul City Ry. Co., 127 Minn. 191, 149 N. W. 195,

A law relating to drainage contracts. State v. George, 123 Minn. 59,
142 N. W. 945.

A law giving a lien on personal property for transporting or storing
it, and giving it precedence over prior liens. Monthly Instalment Loan
Co. v. Skellet Co., 124 Minn. 144, 144 N. W. 750.

A law for the suppression of houses of prostitution. State v. New
England F. & C. Co., 126 Minn. 78, 147 N. W. 951.

An inheritance tax law. State v. Probate Court, 128 Minn. 371, 150
N. W. 1094.

(96) Byers v. Minn. Commercial Loan Co., 118 Minn. 266, 136 N. W.
880.

DUE PROCESS OF LAW

1637. Definition and nature—(98) See 26 Harv. L. Rev. 18-29.

1640. Federal supreme court final arbiter—(17) State v. Daniels, 118
Minn. 155, 136 N. W. 584; W. J. Armstrong Co. v. New York etc. Ry.
Co., 129 Minn. 104, 151 N. W. 917.

1641. Notice and an opportunity to be heard—A party is entitled to
notice and an opportunity to be heard before he can be deprived of
membership in an association carrying with it a vested right to a pen-
sion, or other property interest. Stevens v. Minneapolis Fire Dept. Re-
lief Assn., 124 Minn. 381, 145 N. W. 35.

Proceedings before a committee of a mutual benefit society for the
expulsion of a member are quasi judicial and he is entitled to notice
and an opportunity to be heard. Kulberg v. National Council, 124 Minn.
437, 145 N. W. 120.

See Digest, §§ 7835 (substituted service of process); 6879 (special as-
sessments) ; 9145 (tax proceedings).

1642. Administrative proceedings—If administrative orders are quasi-
judicial in character notice and an opportunity to be heard are essen-
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tial. Interstate Commerce Commission v. Louisville & Nashville R. Co,,
227 U. S. 88.

1646. Held due process of law—A law providing for the abatement
of occupations and premises dangerous to public health. J.T. McMillan
Co. v. State Board, 110 Minn. 145, 124 N. W. 828.

A law forbidding discrimination in the sale of petroleum. State v. -
Standard Oil Co., 111 Minn. 85, 126 N. W. 527.

A law requiring written notice of the rescission of a land contract.
Finnes v. Selover, Bates & Co., 114 Minn. 339, 131 N. W. 371.

A law requiring foreign insurance companies to appoint the state in-
surance commissioner as their attorney with power to accept service of
process. State v. Queen City Fire Ins. Co., 114 Minn. 471, 131 N. W.
628. '

An order of the state Railroad and Warehouse Commission requiring
a railroad company to put in a side track to a quarry. State v. Chicago
etc. Ry. Co., 115 Minn. 51, 131 N. W. 859.

A law authorizing the seizure and forfeiture of intoxicating liquors
and other property found in an unlicensed drinking place. Hawkins
v. Langum, 115 Minn. 100, 131 N. W. 1014.

An ordinance requiring a railroad company to construct at its own ex-
pense a bridge for its tracks over an artificial waterway between two
lakes in a city. Chicago etc. Ry. Co. v. Minneapolis, 115 Minn. 460, 133
N. W. 169.

An ordinance requiring a street railway company to construct a new
line. State v. St. Paul City Ry. Co., 117 Minn. 316, 135 N. W. 976; State
v. St. Paul City Ry. Co., 127 Minn. 191, 149 N. W. 195.

A law requiring railroad companies to carry members of the state
militia for one cent a mile. State v. Chicago etc. Ry. Co., 118 Minn. 380,
137 N. W. 2. See 26 Harv. L. Rev. 360.

A law providing for the reassessment of undervalued property for
taxation. State v. Minnesota & Ontario Power Co., 121 Minn. 421, 141
N. W. 839.

A law providing for a rescale of timber sold by the state from state
lands. State v. Brooks-Scanlon Lumber Co., 122 Minn. 400, 142 N. W.
717.

A provision of the charter of St. Paul, relating to special assess-
ments. Williams v. St. Paul, 123 Minn. 1, 142 N. W. 886.

A law restricting the right to a pension. Gibbs v. Minneapolis Fire
Dept. Relief Assn., 125 Minn, 174, 145 N. W. 1075.

A law for the suppression of houses of prostitution. State v. New
England F. & C. Co., 126 Minn. 78, 147 N. W. 951; State v. Ryder, 126
Minn. 95, 147 N. W. 953; State v. Stroup, 131 Minn. —, 155 N. W. 90.

A law imposing a penalty on carriers for failure to settle and adjust
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claims within a certain time. Riskin v. Great Northern Ry. Co., 126
Minn. 138, 147 N. W. 960.

A law providing for the compensation of injured workmen. Mathison
v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

A law authorizing logging companies to improve navigable streams
for the purpose of floating logs. Heiberg v. Wild Rice Boom Co., 127
Minn. 8, 148 N. W. 517.

(74) Chicago etc. Ry. Co. v. Minneapolis, 115 Minn. 460, 133 N. W.
169. See Digest, §§ 8119, 8121.

(81) Hardwick Farmers Elevator Co. v. Chxcago etc. Ry. Co.,, 110
Minn, 25, 124 N. W. 819; Martin v. Great Northern Ry. Co., 110
Minn. 118, 124 N. W. 825.

See cases under §§ 1610, 1636.

1647. Held not due process of law—A law depriving a carrier of a
fair and reasonable compensation for services. State v. Chicago etc. Ry.
Co., 130 Minn. 144, 153 N. W. 320.

A penal statute which prescribes no standard of conduct that it is pos-
sible to know. International Harvester Co. v. Kentucky, 234 U. S. 216;
Collins v. Kentucky, 234 U. S. 634.

EX POST FACTO LAWS
1648. Definition—(4) Note, 37 Am. St. Rep. 582,

' RETROACTIVE LAWS

1651. Constitutionality—If the legislature has the power by retroac-
tive or other legislation to revive a right once existing, but lost by rea-
son of a failure to comply with statutory requirements essential to its
preservation, the purpose to do so should clearly appear, and be not
left to inference. Whittier v. Farmington, 115 Minn, 182, 131 N. W.
1079.

LIBERTY

1652. Liberty of contract—It has been said that the law jealously pro-
tects freedom of contract because of constitutional right and on the
ground of public policy. White v, Jefferson, 110 Minn. 276, 282, 124 N.
W. 373, 641, 125 N. W. 262.

Liberty means more than freedom from servitude. It includes the
right to enter any lawful employment, subject to reasonable tests of fit-
ness. One cannot be excluded from a lawful employment by arbitrary
legislative tests. Smith v. Texas, 233 U. S. 630.

The liberty of contract guaranteed by the constitution is freedom
from arbitrary and unreasonable restraint. The right to contract is
subject to reasonable regulations under the police power. The public
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welfare is paramount to the right of an individual to enter into con-
tracts. Chicago etc. Ry. Co. v. McGuire, 219 U. S. 549; Atlantic Coast
Line Ry. Co. v. Riverside Mills, 219 U. S. 186; Mutual Loan Co. v. Mat-
tell, 222 U. S. 225; Mondou v. N. Y. etc. R. Co., 223 U. S. 1; Erie Rail-
road Co. v. Williams, 233 U. S. 685; Miller v. Wilson, 236 U. S. 373;
Bosley v. McLaughlin, 236 U. S. 385.

When the federal supreme court holds a state statute unconstitutional
as an infringement of liberty of contract a state court is bound to follow
it in the case of a similar statute. State v. Daniels, 118 Minn. 155, 136
N. W. 584, following Adair v. U. S,, 208 U. S. 161.

The provision of the federal Employer’s Liability Act declaring void
any contract, designed to exempt a carrier from the liabilities of the
act, is not invalid as an infringement of liberty of contract. Mondou v.
N. Y. etc. R. Co., 223 U. S. 1; Rodell v. Relief Dept., 118 Minn. 449, 137
N. W. 174,

Several statutes of this state have been held not to infringe liberty of
contract. State v. Armour & Co., 118 Minn. 128, 136 N. W. 565 (stat-
ute forbidding discrimination in the sale of petroleum); Fay v. Bankers
Surety Co., 125 Minn. 211, 146 N. W. 359 (statute requiring notice to
an employer of an assignment of wages); State v. Droppo, 126 Minn.
68, 147 N. W. 829 (Laws 1913, c. 484, prohibiting the soliciting of orders
for the sale of intoxicating liquors in certain territory); Mathison v.
Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71 (Workmen’s Com-
pensation act).

A statute which forbids an employer from requiring an employee to
agree not to belong to a labor union while in the service of the em-
ployer is an unconstitutional infringement of liberty of contract. Adair
v.U. S, 208 U. S. 161; Coppage v. Kansas, 236 U. S. 1; State v. Daniels,
118 Minn. 155, 136 N. W. 584. These cases have been very justly crit-
icised. 42 Am. L. Rev. 164; 28 Harv. L. Rev. 496.

Chapter 287, Laws 1911, an act to compel those offering special in-
ducements to the public or to prospective purchasers or customers in
trade to pay a certain amount of such inducement or offer in cash, if
such prospective purchaser or customer so elects, in lieu of the sum
promised in trade, and to provide a penalty for the failure to do so,
held invalid. Kanne v. Segerstrom Piano Mfg. Co., 118 Minn. 483, 137
N. W. 170.

See 27 Harv. L. Rev. 372; 28 1d. 496; 42 Am. L. Rev. 164; 18 Yale
L. Journal 485.

REMEDIES FOR WRONGS

1656. Nature of right—A right without a remedy is an anomaly in
the law. United States & Canada Land Co. v. Sullivan, 113 Minn. 27,
32, 128 N. W. 1112 :
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(26) Willis v. Mabon, 48 Minn. 140, 153, 50 N. W. 1110; Way v.
Barney, 116 Minn. 285, 133 N. W. 801; Peters v. Duluth, 119 Minn. 96,
137 N. W. 390.

1660. Held not to deny a remedy—The provision for dismissal of ap-
plications in proceedings under the Torrens law. Peters v. Duluth,
119 Minn. 96, 137 N. W. 390.

CRUEL AND UNUSUAL PUNISHMENT

1661. What constitutes—(47) State v. Ryder, 126 Minn. 95, 147 N.
W. 953. See Weems v. United States, 217 U. S. 349; 24 Harv. L. Rev.
54; Note, L. R. A. 1915C, 558.

RIGHT TO OBTAIN JUSTICE FREELY

1662. Nature of right—(49) See State v. Ryder, 126 Minn. 95, 147 N.
W. 953 (whether cettain provisions of Laws 1913, c. 562, for the sup-
pression of houses of prostitution, are invalid within this provision, un-
determined).

1664. Held not to deny right—A law for the abatement of premises
and occupations dangerous to the public health. J. T. McMillan Co.
v. State Board, 110 Minn. 145, 124 N. W. 828.

A law for the abatement of houses of prostitution. State v. Stroup,
131 Minn. —, 155 N. W. 90.

CLASS LEGISLATION

1669. General principles—When the legislature has determined that
a sufficient distinction exists between two classes of persons to justify
applying rules to one class which do not apply to the other, such deter-
mination is binding upon the courts, unless they can point out that the
distinction is purely fanciful and arbitrary, and that no substantial or
logical basis exists therefor. Mathison v. Minneapolis St. Ry. Co., 126
Minn, 286, 148 N, W. 71, .

(71,72) State v. Standard Oil Co., 111 Minn. 85, 126 N. W, 527;
Majavis v. Great Northern Ry. Co., 121 Minn. 431, 141 N. W. 806;
Mathison v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71,

1670. Principles of classification—(74) See Riskin v. Great Northern
Ry. Co., 126 Minn. 138, 147 N. W. 960.

1671. Uniformity of operation—An ordinance permitting tanneries
already in existence to continue in operation, but providing that no
tannery should be established thereafter without first obtaining per-
mission from the city council, has been sustained. State v. Taubert, 126
Minn. 371, 148 N. W. 281,
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1673. Constitutional prohibitions—(78) Majavis v. Great Northern
Ry. Co., 121 Minn. 431, 141 N. W. 806; Riskin v. Great Northern Ry.
Co., 126 Minn. 138, 147 N. W. 960; State v. Taubert, 126 Minn. 371, 148
N. W. 281.

1674. Held class legislation—A fire ordinance forbidding the lease
of the third or attic floor of two-story frame buildings. State v. McCor-
mick, 120 Minn. 97, 138 N. W. 1032.

(80) Bofferding v. Mengelkoch, 129 Minn. 184, 152 N. W. 135

1675. Held not class, unequal, or partial legislation—A law forbidding
discrimination in the sale of petroleum. State v. Standard Oil Co., 111
Minn. 85, 126 N. W. 527.

A law forbidding persons under twenty-one years of age from being
or remaining in a dance house. State v. Rosenfield, 111 Minn. 301, 126
N. W. 1068.

A law requiring savings banks to pay a registry mortgage tax upon
mortgages owned by them, without exempting such mortgages from tax-
ation otherwise. State v. Farmers & Mechanics Savings Bank, 114
Minn. 95, 130 N. W. 445, 851, affirmed, 232 U. S. 516.

A law requiring railroad companies to carry members of the militia
for one cent a mile. State v. Chicago etc. Ry. Co., 118 Minn. 380, 137
N. W. 2. See 26 Harv. L. Rev. 360.

A law giving foreign fraternal associations thirty days in which to
answer, while all other corporations are given but twenty days. Spen-
cer v. Court of Honor, 120 Minn. 422, 139 N. W. 815.

A law taxing the right to membership in a stock exchange or board
of trade. State v. McPhail, 124 Minn. 398, 145 N. W. 108.

A law requiring notice to employers of assignments of wages. Fay v.
Bankers Surety Co., 125 Minn. 211, 146 N. W. 359.

A law amending the primary election statutes. State v. Erickson,
125 Minn. 238, 146 N. W. 364.

A law imposing a penalty on carriers for failure to settle and adjust
claims within a certain time. Riskin v. Great Northern Ry. Co., 126
Minn. 138, 147 N. W. 960.

A law providing for the compensation of injured workmen. Mathison
v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

A law relating to the pensioning of widows of firemen, making a
distinction between widows of common-law marriages and widows of
ceremonial marriages. Mineger v. Minneapolis Fire Dept. Relief Assn.,
126 Minn. 332, 148 N. W. 279,

An ordinance permitting tanneries already in existence to continue
in operation, but providing that no tannery should be established there-
after without first obtaining permission therefor from the city council.
- State v. Taubert, 126 Minn. 371, 148 N. W. 281.
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A law limiting the speed of motor vehicles when meeting or passing
horses driven by a woman, child or aged person. Schaar v. Conforth,
128 Minn. 460, 151 N. W. 275.

(1) Frasch v. New Ulm, 130 Minn. 41, 153 N. W. 12.

(85) Majavis v. Great Northern Ry. Co., 121 Minn. 431, 141 N. W.
806.

(92) See Missouri, Kansas & Texas Ry. Co. v. Cade, 233 U. S. 642.

SPECIAL LEGISLATION

1676. History and object of constitutional provisions—The constitu-
tional amendment prohibiting special legislation repealed by implication
section 1 of article 11 of the constitution, and since then the submission
of questions for the creation of new counties by popular vote has been
one of favor by the legislature, and not because it was required by the
constitution to do so. State v. Pioneer Press Co., 66 Minn. 536, 68 N.
W. 769; State v. District Court, 113 Minn. 298, 129 N. W. 514.

(4) State v. Reed, 125 Minn. 194, 145 N. W. 967.

1678. Discretion of legislature—Construction—(12) State v. Standard
Oil Co., 111 Minn. 85, 126 N. W. 527; State v. Rosenfield, 111 Minn.
301, 126 N. W. 1068; State v. Chicago etc. Ry. Co., 114 Minn. 122, 130
N. W. 545; State v. Bridgeman & Russell Co., 117 Minn. 186, 134 N.
W. 496; Spencer v. Court of Honor, 120 Minn. 422, 139 N. W. 815;
Majavis v. Great Northern Ry. Co., 121 Minn. 431, 141 N. W. 806;
State v. Erickson, 125 Minn. 238, 146 N. W. 364; Mathison v. Minne-
apolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

1679. General principles of classification—The legislature may impose
special restrictions regulating the sale and distribution of one class of
commodities, unless beyond reasonable doubt no substantial conditions
or usages of trade differentiate that class from others. State v. Standard
0il Co., 111 Minn. 85, 126 N. \V. 527.

Legislation which regulates business may well make distinctions de-
pend upon the degree of evil. Engel v. O’Malley, 219 U. S. 128.

A classification may rest on narrow distinctions. Legislation is ad-

dressed to evils as they appear and even degrees of evil may determine
its exercise. German Alliance Ins. Co. v. Kansas, 233 U. S. 389.
- A statute aimed at an evil and hitting it presumably where experience
shows it to be most felt is not invalid because there might be other in-
stances to which it might be equally well applied. Keokee Consolidated
Coke Co. v. Taylor, 234 U. S. 224.

A classification may be made with reference to the evil to be pre-
vented, and if the class discriminated against is or reasonably might be
considered to define those from whom the evil is mainly to be feared, it
properly may be picked out. A lack of abstract symmetry does not mat-
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ter. The question is a practical one dependent upon experience. The
demand for symmetry ignores the specific difference that experience is
supposed to have shown to mark the class. It is not enough to invali-
date the law that others may do the same thing and go unpunished, if,
as a matter of fact, it is found that the danger is characteristic of the
class named. The state may direct its law against what it deems the
evil as it actually exists without covering the whole field of possible
abuses. Patsone v. Pennsylvania, 232 U. S. 138.

Dealing with practical exigencies, the legislature may be guided by
experience. It is free to recognize degrees of harm, and it may confine
its restrictions to those classes of cases where the need is deemed to be
clearest. It may proceed cautiously, step by step, and if an evil is
specially experienced in a particular branch .of business it is not neces-
sary that the prohibition should be couched in all-embracing terms. If
the law presumably hits the evil where it is most felt, it is not to be over-
thrown because there are oOther instances to which it might have been
applied. Miller v. Wilson, 236 U. S. 373; Bosley v. McLaughlin, 236
U. S. 385. :

Common carriers have frequently been classified for the purposes of
specific legislation, and the classification sustained where all of that class
are affected alike. Riskin v. Great Northern Ry. Co., 126 Minn. 138, 147
N. W. 960.

Excluding domestic servants, farm laborers, casual employees, and
such railroads and railroad employees as are engaged in interstate com-
merce from the provisions of the Workmen’s Compensation Act does
not render it unconstitutional as class legislation. Mathison v. Min-
neapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71,

(15) Lowry v. Scott, 110 Minn. 98, 124 N. W. 635; State v. Standard
Oil Co,, 111 Minn. 85, 126 N. W. 527; State v. Chicago etc. Ry. Co., 114
Minn. 122,130 N. W. 545; State v. Bridgeman & Russell Co., 117 Minn.
186, 134 N. W. 496; State v. Erickson, 119 Minn. 152, 137 N. W. 385;
Majavis v. Great Northern Ry. Co., 121 Minn. 431, 141 N. W. 806;
State v. George, 123 Minn. 59, 142 N. W. 945; Mathison v. Minneapolis
St. Ry. Co., 126 Minn. 286, 148 N. W. 71; State v. Minnesota Tax Com-
mission, 128 Minn. 384, 150 N. W. 1087 ; Frasch v. New Ulm, 130 Minn.
41,153 N. W. 121

(16) State v. Bridgeman & Russell Co., 117 Minn. 186, 134 N. W. 496;
Mathison v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71,

(18) State v. Reed, 125 Minn. 194, 145 N. W. 967.

(19) State v. Chicago etc. Ry. Co., 114 Minn. 122, 130 N. W. 545,

(21) See State v. Erickson, 125 Minn. 238, 146 N. W. 364.

1680. Population as a basis of classification—Neither population nor
area is made a basis of classification of counties by the constitution.

State v. Wasgatt, 114 Minn. 78, 130 N. W. 76.
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(22) Gould v. St. Paul, 110 Minn. 324, 125 N. W. 273; State v. Scott,
110 Minn. 461, 126 N. W. 70; Gard v. Otter Tail County, 124 Minn. 136,
144 N. W. 748. See § 1682.

(23) Lowry v. Scott, 110 Minn. 461, 126 N. W. 70.

(26,27) State v. St. Louis County, 124 Minn. 126, 144 N. W. 756.

1682. Classification of cities under section 36—Article 4, § 36, of the
constitution of Minnesota, permits the classification of cities for legisla-
tive purposes into four classes, on a basis of population. The legislature,
by R. L. 1905, § 746, divided the cities of the state for legislative pur-
poses into four classes, as permitted by the constitution. It is within
the constitutional power of the legislature to provide that, for the pur-
pose of classification of cities, population shall be determined according
to the state census alone. The constitutipnal right of the legislature
to pass a law fixing a test by which population is to be determined car-
ries with it the right to change the test, and this right is not taken away
or suspended by the fact that its exercise may result in shifting some
city from one class into another. The legislature has no power to adopt
a means of determining population which is arbitrary and designed
merely as an evasion of the constitution; but we cannot say that the
statute adopted in this case, making the state census alone the test of
population, whereas under the previous law resort was had to the latest
census, state or federal, was wholly arbitrary, evasive or without reason.
State v. St. Louis County, 124 Minn. 126, 144 N. W. 756.

(29) State v. St. Louis County, 124 Minn. 126, 144 N. W. 756.

(30) See Balch v. St. Anthony Park West, 129 Minn. 305, 152 N.
W. 643.

1683. Uniformity of operation—(32) State v. Erickson, 125 Minn. 238,
247, 146 N. W. 364; Mathison v. Minneapolis St. Ry. Co., 126 Minn.
286, 148 N. W. 71; State v. Gilbert, 127 Minn. 452, 149 N. W. 951.

1685. Existing special legislation—(37) See Gard v. Otter Tail
County, 124 Minn. 136, 144 N. W. 748,
(40) Balch v. St. Anthony Park West, 129 Minn. 305, 152 N. W. 643.

1691. Laws sustained since amendment of 1892—A law relating to
primary elections. State v. Scott, 110 Minn. 461, 126 N. W. 70; State
v. Erickson, 119 Minn. 152, 137 N. W. 385; State v. Erickson, 125 Minn.
238, 146 N. W. 364.

A law relating to county lines. State v. St. Louis County, 117 Minn.
42, 134 N. W. 299,

A law to prevent discrimination in the sale of milk, cream and butter
fat. State v. Bridgeman & Russell Co., 117 Minn. 186, 134 N. W. 496.

A law relating to drainage contracts. State v. George, 123 Minn. 59,
142 N. W. 945,
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A law relating to vital statistics, and excluding all counties having a
population of 100,000 from the operation of a certain section of the law.
Gard v. Otter Tail County, 124 Minn. 136, 144 N. W. 748.

A law prohibiting sales of intoxicating liquors to minors. State v.
Lundgren, 124 Minn. 162, 144 N. W. 752.

A law authorizing a railroad in connection with the University of
Minnesota. State v. Reed, 125 Minn. 194, 145 N. W. 967.

(81) Gould v. St. Paul, 110 Minn. 324, 125 N. W. 273.

1692. Laws held invalid since amendment of 1892—A law providing
for a county examiner of townships, villages, cities, school districts, etc.,
in counties having a population of more than 100,000 and an area of
more than 5,000 square miles. State v. Wasgatt, 114 Minn. 78, 130 N.
W. 76.

(95) Lowry v. Scott, 110 Minn. 98, 124 N. W. 635.

VARIOUS CONSTITUTIONAL PROVISIONS

1695. Privileges and immunities of citizens—Federal constitution—
The refusal of a court to entertain jurisdiction of an action brought in
Minnesota by a citizen of Iowa, upon a transitory cause of action for a
tort committed there, against a railway company incorporated in Illinois,
having a line of railway in Iowa and Minnesota, and doing business in
each, and subject to the service of process and jurisdiction in each, is
violative of section 2 of article 4 of the federal constitution, granting to
the citizens of each state the privileges of citizens in the several states.
It is one of the highest and most essential privileges of citizenship, and
must be allowed by each state to the citizens of all other states to the
precise extent that it is allowed *to its own citizens. Equality of treat-
ment in this respect is not left to depend upon comity between the
states, but is granted and protected by the federal constitution. * * *
“But, subject to the restrictions of the federal constitution, the state
may determine the limits of the jurisdiction of its courts, and the char-
acter of the controversies which shall be heard in them. The state policy
decides whether and to what extent the state will entertain in its courts
transitory actions, where the causes of action have arisen in other juris-
dictions. Different states may have different policies and the same state
may have different policies at different times. But any policy the state
may choose to adopt must operate in the same way on its own citizens
and those of other states. The privileges which it affords to one class
it must afford to the other. Any law by which privileges to begin ac-
tions in the courts are given to its own citizens and withheld from the
citizens of other states is void, because in conflict with the supreme law
of the land. State v. District Court, 126 Minn. 501, 148 N. W. 463.

This provision of the constitution does not cover the right to engage
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in particular lines of business requiring a license, where there is a sub-
stantial reason for limiting the right to engage in the business to resi-
dents. Wright v. May, 127 Minn. 150, 149 N. W. 9.

1699. Rights and privileges of citizens—State constitution—The gen-
eral statutes of this state providing for the licensing of auctioneers, and
limiting the privilege to voters, are not obnoxious to this provision of
the constitution. Wright v. May, 127 Minn. 150, 149 N. W. 9.

1700. Equal protection of the laws—All persons subject to legislation,
limited as to the objects to which it is directed, must be treated alike
under like circumstances and considerations, both in the privileges con-
ferred ahd the limitations imposed. Equal protection of the laws means
equal exemption with others of the same class from all charges and bur-
dens of every kind. But the inequality must be substantial, and affect
a substantial right, and result in unequal burdens. State v. Farmers &
Mechanics Bank, 114 Minn. 95, 130 N. W. 445, 851.

The constitutional requirement that all persons shall receive the equal
protection of the laws is not infringed by legislation, which applies only
to those persons falling within a specified class, if it applies alike to all
persons within such class, and reasonable grounds exist for making a
distinction between those who fall within such class and those who do
not. Mathison v. Minneapolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

A law requiring railroad companies to carry members of the militia
for one cent a mile has been held not to deprive the companies of the
equal protection of the laws. State v. Chicago etc. Ry. Co., 118 Minn.
380, 137 N. W. 2.

1701. Fourteenth amendment—The fourteenth amendment was not
intended to and does not strip the states of the power to exert their law-
ful police authority. The equal protection of the law clause does not re-
strain the normal exercise of governmental power, but only abuse in the
exertion of such authority; therefore that clause is not offended against
simply because as the result of the exercise of the power to classify some
inequality may be occasioned. That is to say, as the power to classify
is not taken away by the operation of the equal protection of the law
clause, a wide scope of legislative discretion may be exerted in classify-
ing without conflicting with the constitutional prohibition. Majavis v.
Great Northern Ry. Co., 121 Minn. 431, 141 N. W. 806.

(34) Wright v. May, 127 Minn. 150, 149 N. W. 9.

(35) State v. Brooks-Scanlon Lumber Co., 122 Minn. 400, 142 N. W.
717.

(36) State v. Queen City Fire Ins. Co.,, 114 Minn. 471, 131 N. W. 62%;
State v. Farmers & Mechanics Sav. Bank, 114 Minn. 95, 130 N. W. 445,
851; Way v. Barney, 116 Minn. 285, 133 N. W. 801; State v. Bridge-
man & Russell Co., 117 Minn. 186, 134 N. \V. 496; State v. St. Paul
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City Ry. Co., 117 Minn. 316, 135 N. W. 976; State v. Chicago etc. Ry.
Co., 118 Minn. 380, 137 N.-W. 2; Majavis v. Great Northern Ry. Co,,
121 Minn. 431, 141 N. W. 806; Riskin v. Great Northern Ry. Co., 126
Minn. 138, 147 N. W. 960; Mathison v. Minneapolis St. Ry. Co., 126
Minn. 286, 148 N. W. 71; State v. Taubert, 126 Minn. 371, 148 N. W.
281; Wright v. May, 127 Minn. 150, 149 N. W. 9; State v. Probate
Court, 128 Minn. 371, 150 N. W. 1094.

(37) State v. New England F. & C. Co., 126 Minn. 78, 147 N. W. 951.

(38) State v. Daniels, 118 Minn. 155, 136 N. W. 584.

CONTEMPT

1702. In general—A party will not be punished for contempt in re-
fusing to obey a judgment based on a statute subsequently so amended
as to justify the refusal. Minegar v. Minneapolis Fire Dept. Relief Assn.
126 Minn. 332, 148 N. W. 279.

What tribunals may punish for contempt. State v. Fitzgerald, 131
Minn. —, 154 N. W.750; Note, 117 Am. St. Rep. 950.

(39) State v. Langum, 125 Minn. 304, 146 N. W. 1102.

(41) See Minegar v. Minneapolis Fire Dept. Relief Assn., 126 Minn.
332, 148 N. W. 279.

(43) See Red River Potato Growers Assn. v. Bernardy, 128 Minn. 153,
150 N. W. 383.

1703. What constitutes—A petition to a court for re-submission of
certain charges of a violation of law to a grand jury held not a contempt.
State v. Young, 113 Minn. 96, 129 N. W. 148.

A failure of an administrator to distribute funds, received for the kill-
ing of the decedent, in accordance with the order of the district court,
held a constructive contempt. State v. District Court, 114 Minn. 364,
131 N. W. 381.

A disobedience of a void order of court is not punishable as a con-
tempt. State v. District Court, 118 Minn. 170, 136 N. W. 746.

(45) Note, 137 Am. St. Rep. 875.

(46) State v. District Court, 113 Minn. 304, 129 N. W. 583; Red
River Potato Growers Assn. v. Bernardy, 128 Minn. 153, 150 N. W. 383;
Gompers v. Bucks Stove & Range Co., 221 U. S. 418. See Digest, §§
4504, 4505. '

(48) State v. District Court, 110 Minn. 446, 125 N. W. 1020.

(53) State v. Young, 113 Minn. 96, 129 N. W. 148.

1703a. Distinction between criminal and civil contempts—Effect of in-

validity of order disobeyed—A proceeding in civil contempt is one in-

stituted in a civil action for the benefit of a party to the action, and

where punishment is imposed it is remedial and is imposed for the ben-
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efit of the party and to aid in the enforcement of his rights. The con-
tempt proceeding being in aid of the enforcement of the order disobey-
ed, it falls with the annulment of that order. A proceeding in criminal
contempt is one instituted for the sole purpose of penalizing the defend-
ant. Its purpose being public, an order punishing a person for criminal
contempt does not fall on account of irregularity of the order disobeyed,
unless the court was without jurisdiction to make it. Orders in this
case imposing fines to be paid to the plaintiff were orders in civil con-
tempt, and since the order disobeyed was reversed on appeal the orders
imposing the fines must also be reversed. Orders imposing simple fines
for contempt of court in violating an injunction, where the forbidden acts
have been wholly performed and cannot be recalled, are orders in crim-
inal contempt. Red River Potato Growers Assn. v. Bernardy, 128 Minn.
153, 150 N. W. 383.

1704, Direct contempt—Procedure—Judgment—Alleged irregularity
in a judgment for contempt held not reviewable on habeas corpus. State
v. Langum, 112 Minn. 121, 127 N. W. 465.

(57) See, as to form of warrant of commitment to jail, State v. Lan-
gum, 125 Minn. 304, 146 N. W. 1102.

1705. Constructive contempt—Procedure—The affidavit, the initiatory
step in constructive contempt proceedings, need not be in any particular
form, nor its allegations as direct, specific, and certain as required by
law in indictments for criminal offences. The judgment of conviction
in such proceedings must be construed in connection with the affidavit
and order to show cause, the foundation of the proceeding, and need not
recite all the facts there disclosed. State v. District Court, 113 Minn.
304, 129 N. W. 583.

(59) Gompers v. Bucks Stove & Range Co., 221 U. S. 418.

1706. Jurisdiction—In a habeas corpus proceeding, where a duly elect- -
ed and qualified judge of a municipal court is engaged in the hearing of
a preliminary examination of a prisoner duly brought before him, he
has jurisdiction to punish for contempt of court committed in open court,
although there have been proceedings taken under section 131, R. L. 1905,
to oust him of jurisdiction to hear that particular case. State v. Mc-
Donough, 117 Minn. 173, 134 N. W. 509.

1708. Punishment—A sentence of thirty days in jail for direct con-
tempt by an attorney at law sustained. State v. District Court, 110
Minn. 446, 125 N. W. 1020.

When the court is authorized by the facts to impose the punishment
prescribed by section 4649, R. L. 1905, for contempt of court, it may
award to the aggrieved party the costs and expenses of the contempt
proceedings, including a reasonable attorney’s fee. Services of an at-
torney, rendered in the presence of the court, do not require evidence of
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their reasonable value. ‘The court, when proper to be allowed, may fix
the amount thereof from its knowledge of their value. Defendant was
restrained by injunction from constructing a ditch and thereby lowering
the waters of a meandered lake. Defendant in violation of the injunc-
tion constructed the ditch. Held, that the court was authorized to require
defendant, to purge himself of the contempt, to fill up the ditch. State
v. District Court, 113 Minn. 304, 129 N. W. 583.

(65,66) State v. District Court, 114 Minn. 364, 131 N. W. 381 (con-
structive contempt—record held to show prejudice). See State v. Lan-
gum, 125 Minn. 304, 146 N. W. 1102 (general statute inapplicable to
municipal courts).

CONTINUANCE

1710. A matter of discretion—(70) Anderson v. Foley Bros., 110
Minn. 151, 124 N. W. 987; Bernth v. Smith, 112 Minn. 72, 127 N. W.
427 ; Babcock v. Canadian Northern Ry. Co., 117 Minn. 434, 136 N. W.
275; State v. Ingraham, 118 Minn. 13, 136 N. W. 258; Kloppenburg
v. Minneapolis etc. Ry. Co. 123 Minn. 173, 143 N. W. 322. See Digest,
§ 2470.

CONTRACTORS’ BONDS—See Drains, 2834; Mechanics’ Liens,
6093; Municipal Corporations, 6720, 6721; Suretyship, 9104a.

CONTRACTS

IN GENERAL

1723. What constitutes—A telegram from A to B asking B if he would
honor a draft for a certain amount, and a telegram from B to A in re-
ply, “I will,” held to constitute a complete contract. In contracts by tel-
egraph words may be supplied by intendment. Oil Well Supply Co. v.
MacMurphey, 119 Minn. 500, 138 N. W. 784.

(12) Grossman v. Schenker, 206 N. Y. 466, 100 N. E. 39.

1724. Express contracts—Contracts implied in fact—A contract im-
plied in fact requires a mecting of minds—an agreement—just as much
as an express contract. The difference between the two is largely in
the character of the evidence by which they are established. Lombard
v. Rahilly, 127 Minn. 449, 149 N. W. 950.

An express contract may be inferred from the acts of the parties as
well as their spoken words. A contract may be of a mixed nature, that
is, partly expressed in words and partly implied from acts and circum-
stances. Both are to be taken into account in determining whether a
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contract was made; the law imputing to a person an intention corre-
sponding to the reasonable meaning of his words and actions. Dybvig
v. Minneapolis Sanatorium, 128 Minn. 292, 150 N. W. 905.

1725. Bilateral and unilateral contracts distinguished—(15) First Nat.
Bank v. Corporation Securities Co., 128 Minn. 341, 150 N. W. 1084. See
Digest, § 1758.

1726. Definiteness and certainty—An option for the purchase of a par-
ticular parcel of land at a specified price per acre is not void for un-
certainty as the acreage can be determined by measurement, and the
price is payable at the time the option is exercised. Murphy v. Ander-
son, 128 Minn. 106, 150 N. W. 387.

(16) Wilkes v. Holmes, 126 Minn. 349, 150 N. \V. 1098 (contract for
exchange of corporate stock for automobile held sufficiently definite). See
Scott v. T. W. Stevenson Co., 130 Minn. 151, 153 N. W. 316; § 8781.

1727. Entire and severable contracts—The mere fact that compensa-
tion is to be made at so much per pound, foot, yard, bushel, acre, or the
like, does not alone render the contract severable. Bentley v. Edwards,
125 Minn. 179, 146 N. W. 347.

There can be no apportionment of an entire contract. Bentley v. Ed-
wards, 125 Minn. 179, 146 N. \V. 347.

(17) Duluth Log Co. v. John C. Hill Lumber Co., 110 Minn. 124, 124
N. W. 967. .

(18) Edward Thompson Co. v. Schroeder, 131 Minn. —, 154 N. W,
792.

1727a. Executory and executed contracts—\\Vhecther a contract is to
be deemed executory or executed depends on the intention of the parties.
Ordinarily, a contract is deemed executory when something remains
to be done or agreed upon in the future, or when it depends upon some
contingency or future act of one of the parties. But when it appears
that the intention of the parties, gathered from the language of the
entire contract construed in the light of the surrounding circumstances,
was that nothing further was to be done under the contract to render
it complete and binding, the contract is deemed an executed one, and
not executory.. And this intention may be found, notwithstanding a
conveyance was to be made in the future. Coates v. Cooper, 121 Minn.
11, 140 N. W. 120. See Karbach v. Grant, 131 Minn. —, 154 N. W.
1071 (contract held executory).

1728. Conditions precedent and subsequent—(20) See §§ 1728, 1736,
2055, 2675, 3163b, 3381, 7533, 7534.
1729. Termination by death—(23) Note, 45 I.. R. A. (N. S.) 349,

1730a. Recitals—Estoppel—Recitals in a contract, which are con-
sistent and certain in their terms, relevant to the subject-matter of the
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contract, and with reference to which the contract was made, estop the
parties thereto from denying the facts recited. Red Wing Sewer Pipe
Co. v. Donnelly, 102 Minn. 192, 113 N. W. 1; Minneapolis v. Minne-
apolis St. Ry. Co., 115 Minn. 514, 133 N. W. 80. See Digest, §§ 1055,
3178.

1730b. Law and fact—\Whether there has been a meeting of minds—
an agreement—is a question for the jury, unless the evidence is con-
clusive. Lombard v. Rahilly, 127 Minn. 449, 149 N. W. 950.

PARTIES

1731. Contractual capacity—Intoxication—A contract entered into by
a person in such a state of intoxication that he is unable to comprehend
its terms is voidable, but not void. If, after having knowledge of and
comprehending its terms, he affirms it, it becomes valid and binding.
His failure to disaffirm it within a reasonable time after having such
knowledge is deemed an election to affirm it. Matz v. Martinson, 127
Minn. 262, 149 N. W. 370. See Note, 107 Am. St. Rep. 536; 25 L.
R. A. (N. S.) 59; L. R. A. 1915B, 1121

To justify the setting aside of a written contract for want of mental
capacity the evidence must be clear and convincing. Carlson v. Elwell,
128 MMinn. 440, 151 N. W. 188.

(29) Butler v. Badger, 128 Minn. 99, 150 N. W. 233; Carlson v. Elwell,
128 AMinn, 440, 151 N. W. 188; McDonnell v. Chicago etc. Ry. Co., 130
Minn. 125, 153 N. W. 255. See McEleney v. Donovan, 119 Minn. 294,
138 N. \WV. 306.

1731a. Right to choose—Substitution—\Vhere F., doing business as a
building company, contracted with the defendant to furnish certain
material and labor for a building, the price thercof to be applied upon
a debt due from F. to a firm of which the defendant was a member, and
subsequently the building company was incorporated, and the corpo-
ration actually furnished such material and labor, but the defendant
had no notice or knowledge of such facts, the defendant could not be
held liable to the corporation, either for the material and labor so fur-
nished, or for material and labor furnished pursuant to a similar con-
tract executed subsequently to the plaintiff’s incorporation, but like-
wise without notice to or knowledge by the defendant that he was not
still dealing with F., or for extras furnished by the plaintiff under the
same circumstances. The question of the making of the agreement
between the defendant and F., and the question as to whether the de-
fendant had notice or knowledge of the matters subscquently occur-
ring, or of the fact that the material and labor was actually furnished
by the plaintiff, held, under the evidence, for the jury. Fitzpatrick Build-
ing Co. v. Healy, 120 Minn. 237, 139 N. W. 495.
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1732. Misnomer—Assumed name—The misnomer of a party to a con-
tract does not affect the validity of the contract. Lenning v. Retail
Merchants Mutual Fire Ins. Co., 129 Minn. 66, 151 N. W. 425,

(31) Lenning v. Retail Merchants Mutual Fire Ins. Co., 129 Minn. 66,
151 N. W. 425. See Note, L. R. A. 1915D, 932.

1733. Strangers—(32) Irvine v. Campbell, 121 Minn. 192, 141 N.
W. 108.
EXECUTION AND DURATION

1734. Signing—(34) Wilkes v. Holmes, 128 Minn. 349, 150 N. W.
1098 (the fact that a contract was not signed by one of the plaintiffs,
though he was named in the body of the contract, held not sufficient
proof of an agreement that the contract was not to take effect until
signed by both plaintiffs).

1735. Signing without reading—(38) Note, 138 Am. St. Rep. 810.

1735a. Blanks—Authority to fill out—Where a written contract is de-
livered with blanks the party to whom it is delivered may have implied
authority to fill them. Palmer v. Mutual Life Ins. Co., 121 Minn. 395,
141 N. W. 518. See Digest, §§ 264, 875, 3199.

1736. Delivery—Conditional—There is a radical difference between a
conditional delivery, which is not to become complete and effective until
the happening of some condition precedent, and a complete delivery,
which is sought to be defeated by subsequent contingencies that may or
may not arise. In the one case, there is no contract until the condition
has been complied with. In the other, there is a binding contract, not-
withstanding the happening of the contingency relied upon to defeat it.
Samuel H. Chute Co. v. Latta, 123 Minn. 69, 73, 142 N. W. 1048.

(39) Cash v. Concordia Fire Ins. Co., 111 Minn. 162, 126 N. W. 524
(the execution of a written instrument ordinarily includes delivery).
See Digest, § 2662.

(41) Wilkes v. Holmes, 128 Minn. 349, 150 N. W. 1098.

See Digest, § 3377.

1738. By telephone—(43) See Russell v. O’Connor, 120 Minn. 66,
139 N. W. 148
‘See Note, 127 Am. St. Rep. 538.

1739. Duration—Notice of termination—Contracts sometimes provide
for a notice of termination. Pappas v. Stark, 123 Minn. 81, 142 N. W.
1046.

A contract by one party to sell goods to another as ordered, but for
no fixed period, is terminable at will of either party, and no right to
damage can be predicated on its termination. Victor Talking Machine
Co. v. Lucker, 128 Minn. 171, 150 N. W. 790.

See Digest, §§ 5808, 7390.
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OFFER AND ACCEPTANCB

1740. In general—The acceptance of an offer may be by conduct.
National Citizens Bank v. Babcock, 113 Minn. 493, 129 N. W. 1045.

An offer of specified compensation to the person obtaining the high-
est vote based on paid subscriptions to a newspaper, after acceptance
and part performance of the terms of the offer, becomes an executory
contract between the person making and the person so accepting the
terms of the offer. The person making such offer is bound by its terms
after such acceptance, and cannot, without the consent of the other
party, either change the terms of the offer or give to them an interpre-
tation contrary to their true meaning. Mooney v. Daily News Co,,
116 Minn. 212, 133 N. W. 573. '

A telegraphic offer of employment, which is manifestly the result of
prior verbal negotiations, and which alone does not purport to contain
all the essential terms of a contractual offer, must be considered as
though the language thereof had been used at the conclusion of the
negotiations, or, conversely, as though express reference to the sub-
stance of the negotiations had been incorporated in the telegram; and
the terms of the contract created by a telegraphic acceptance of such
offer are to be gathered from the telegrams and the negotiations taken
together, and not from the telegrams alone. O’Donnell v. Daily News
Co., 119 Minn. 378, 138 N. W. 677.

In a case within the statute of frauds an agreement to deal on the
basis of a rejected offer must be in writing. Lewis v. Johnson, 123
Minn. 409, 143 N. W. 1127.

(47) Mason v. Cedar Lake Ice Co., 123 Minn. 401, 143 N. W. 1125
(offer of defendant to furnish plaintiff with ice for his meat market as
ordered—plaintiff ordered ice in response to the offer—the offer and
order held to constitute a contract); Lewis v. Johnson, 123 Minn. 409,
143 N. W. 1127 (offer to sell—acceptance varying from offer).

See Digest, §§ 8499, 10000.

1741, Withdrawal—Revocation of offer—Irrevocable offers. 27 Harv.
L. Rev. 644,

1742. Mutual assent—Meeting of minds—It is not essential that the
minds of the parties should meet on any particular words to express
their agreement. Nelson v. Vassenden, 115 Minn. 1, 131 N. W. 794,

It is not necessary that the minds of the parties should meet on those'
terms which the law will supply by intendment in the absence of an
express agreement. Russell v. O’Connor, 120 Minn. 66, 139 N. W.
148; Green v. Hayes, 120 Minn. 201, 139 N. W. 139,
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TRV CONTRACTS

\ contract implied in fact requires a meeting of minds—an agreement
_ <t as much as an express contract. Lombard v. Rahilly, 127 Minn.
334, 149 N WL 950

A mecting of minds is usually presumed from the execution of a
woitten instrument.  McGrath v. Northern Pacific Ry. Co., 121 Minn.
238203, 141 NOW.L 164

The making of a contract depends not on the agreement of two minds
n one intention, but on the agreement of two sets of external signs—not
on the parties having meant the same thing, but on their having said
the same thing. Parties may be bound by a contract to things which
neither of them intended, and when one does not know of the other’s
assent. See Justice Holmes, 10 Harv. L. Rev. 463.

The test is objective rather than subjective. The question is not
what the party really meant, but what his words and actions justified
the other party in assuming that he meant. The law imputes to a per-
<on an intention corresponding to the reasonable meaning of his words
and actions. Dybvig v. Minneapolis Sanatorium, 128 Minn. 292, 150
N. \V. 905.

Whether there was a meeting of minds—an agreement—is a question
for the jury, unless the evidence is conclusive. Lombard v. Rahilly, 127
Minn. 449, 149 N. W. 950.

(58) O’Donnell v. Daily News Co., 119 Minn. 378, 138 N. W. 677.

See Digest, §§ 8499, 8785, 10000.

1743. Mistake—\Vhere an oral estimate or bid upon work is given, to
be followed by a written bid, and a mistake in the price is made in the
latter, the one to whomi the bid is offered cannot by an acceptance make
a contract if he knows of the mistake and the bidder’s ignorance of its
occurrence. In such case the bidder, having performed the work in
ignorance of the mistake, may recover the reasonable value, upon proof
that the other party, cognizant of the mistake, nevertheless, in bad
faith, directed the work to be done when he knew that the bidder be-
lieved the written bid conformed in price to the oral bid previously
given. Tyra v. Cheney, 129 Minn. 428, 152 N. W. 835.

1748. Acceptance by mail or telegraph—(68) Burton v. United States,
202 U. S. 344. See O’Donnell v. Daily News Co., 119 Minn. 378, 138 N.
\V. 677; Note, 110 Am. St. Rep. 742.

CONSIDERATION

1750. Definition—(70-78) 27 Harv. L. Rev. 503.

1753. Options—Unilateral contracts—(82) Gregory Co. v. Shapiro,
125 Minn. 81, 145 N. W. 791; Scott v. T. W. Stevenson Co., 130 Minn.

151, 153 N. W. 316.
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CONTRACTS 1 1757-1765

1757. Moral consideration—(87) Note, 39 Am. St. Rep. 735, 29 L. R.
A. (N. S)) 520.

1758. Mutual promises—Mutuality of obligation—If from the terms
of the contract mutuality of engagement is necessarily implied, a binding
obligation is created thereby. Whenever the accepted proposition or
contract is for the sale or delivery of a specific article or number of
articles, or a specific amount of service or materials, or where, by the
terms of the contract, the number of such articles, or the amount of
such service or materials, is ascertainable, a promise of the other party
may be implied, though not expressed in the contract, and hence the
engagements are mutual. Rotzien-Furber Lumber Co. v. Franson, 123
Minn. 122, 143 N. W. 253.

(90) C. H. Young Co. v. Springer, 113 Minn. 382, 129 N. W. 773;
Davis v. Nat. Casualty Co., 115 Minn. 125, 131 N. W. 1013; Bayne v.
Greiner’s Estate, 118 Minn. 350, 136 N. W. 1041.

(91) First Nat. Bank v. Corporation Securities Co., 120 Minn. 105,
139 N. W. 296; Rotzien-Furber Lumber Co. v. Franson, 123 Minn. 122,
143 N. W. 253; Gregory Co. v. Shapiro, 125 Minn. 81, 145 N. W. 791
(an absolute part of a contract held to furnish a consideration for an
optional part); Scott v. T. W. Stevenson Co., 130 Minn. 151, 153 N.
W.316. See Note, 1 L. R. A. (N. S.) 445." ’

(96) Rotzien-Furber Lumber Co. v. Franson, 123 Minn. 122, 143 N.
W. 253.

See Digest, §§ 8496, 8774, 10003.

1759. One contract consideration for another—(99) Klemik v. Hen-
ricksen Jewelry Co., 128 Minn. 490, 151 N. W. 203; Crystal Lake Cem-
etery Assn. v. Farnham, 129 Minn. 1, 151 N. W. 418,

1760. Forbearance—An agreement not to contest a will held not a
valid consideration for a note, there being no reasonable basis for the
contest and the threat of contest not being made in good faith. Mont-
gomery v. Grenier, 117 Minn. 416, 136 N. W. 9.

A promise to stay proceedings and forbear entering judgment is a
sufficient consideration for an appeal bond. First State Bank v. C. E.
Stevens Land Co., 123 Minn. 218, 143 N. W. 355.

(1,6) Thayer v. Estate of Pray, 111 Minn. 449, 127 N. W. 392.

(3) Security Nat. Bank v. Pulver, 131 Minn. —, 155 N. W. 641.

1764. Promising to do what one is legally bound to do—(11) Thysell
v. Holm, 124 Minn. 541, 145 N. W. 164.

1765. Pre-existing obligations—The payment of a valid and undisput-
ed past-due debt is not a sufficient consideration for a new contract.
Chicago etc. Ry. Co. v. Kelm, 121 Minn. 343, 141 N. W. 295.

A promise to pay a past-due debt is not a legal consideration. Thy-
sell v. Holm, 124 Minn. 541, 145 N. W. 164.
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1766. Promises of extra compensation—(18) See 5 Mich. L. Rev. 570.

1772. Held to have a sufficient consideration—A contract not to take
legal proceedings to compel the payment of a legacy. Thayer v. Estate
of Pray, 111 Minn. 449, 127 N. W. 392.

A contract for the cutting of timber. Blake v. J. Neils Lumber Co.,
111 Minn. 513, 127 N. W. 450.

A contract to furnish railroad cars to a shipper. Pope v. Wisconsin
Central Ry. Co.,-112 Minn. 112, 127 N. W. 436.

A contract involving an advance of money for the purchase of land.
Emmel v. Zapp, 112 Minn. 375, 127 N. W. 1134, 128 N. W. 572.

A contract extending the time of payment of a mortgage debt. Sime
v. Lewis, 112 Minn. 403, 128 N. W. 468.

A contract for tiling and marble work in a building: C. H. Young
Co. v. Springer, 113 Minn. 382, 129 N. W. 773.

A note given for a contract to buy lands on shares. Latzke v. Al-
brecht, 113 Minn. 322, 129 N. W. 508.

A promise of a landlord to make repairs in consideration of an agree-
ment of the tenant to continue as a tenant from month to month. Good
v. Von Hemert, 114 Minn. 393, 131 N. W. 406.

A contract of members of a club to pay assessments. Anderson v.
Amidon, 114 Minn. 202, 120 N. W. 1002.

A promise by a husband to make a payment to his wife in discharge
of his obligation to provide for her after a divorce. Nelson v. Vassen-
den, 115 Minn. 1, 131 N. W. 794.

A contract reserving mineral rights in a deed. Buck v. Walker, 115
Minn. 239, 132 N. W. 205.

A contract between two railroad companies for the use by one of
the bridge of the other. Northern Pacific Ry. Co. v. Wisconsin Central
Ry. Co., 117 Minn. 217, 135 N. W. 984,

A contract between several parties, jointly and severally liable on
certain notes, apportioning the debt among them and agreeing to pay
thé amount of the debt apportioned to each. Bayne v. Greiner’s Estate,
118 Minn. 350, 136 N. W. 1041.

A bond on appeal. First State Bank v. C. E. Stevens Land Co., 123
Minn. 218, 143 N. W. 355.

An option to take back a part of an interest in a mining lease. Greg-
ory Co. v. Shapiro, 125 Minn. 81, 145 N. W. 791,

An option to purchase land contained in a lease. Murphy v. Ander-
son, 128 Minn. 106, 150 N. W. 387. See Digest, § 5404.

A note, the consideration being the subsequent issuance of a life in-
surance policy. Wadsworth v. Walsh, 128 Minn. 241, 150 N. W, 870.

An agreement, unilateral in form, to repurchase shares of corporate
stock, the agreement being a part of a settlement. First Nat. Bank v.
Corporation Securities Co., 128 Minn. 341, 150 N. W. 1084.
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CONTRACTS 1772-1785

An option to purchase leased premises. Crystal Lake Cemetery
Assn. v. Farnham, 129 Minn. 1, 151 N. W. 418,

A contract of a manufacturer to sell to a wholesaler such goods as
the latter might need for his trade for a season. Scott v. T. W. Steven-
son Co., 130 Minn. 151, 153 N. W. 316.

1773. Held not to have a sufficient consideration—A cancelation or re-
lease of an indebtedness. Allen v. Batz, 116 Minn. 38, 133 N. W. 79,

A note given in consideration of an agreement not to contest a will.
Montgomery v. Grenier, 117 Minn. 416, 136 N. W. 9.,

(31) Dowagiac Mfg. Co. v. Van Valkenburg, 111 Minn. 1, 126 N. W.
119.

(33) West Coast Co. v. Bradley, 111 Minn. 343, 127 N. W. 6.

(49) Thysell v. Holm, 124 Minn. 541, 145 N. W. 164.

MODIFICATION AND SUBSTITUTION

1776. Consideration—(54) See Note, L. R. A. 1915B, L

1778a. Law and fact—Whether a contract was modified by mutual
agreement or abrogated is a question for the jury, unless the evidence
is conclusive. Carson v. Dawson, 129 Minn. 453, 152 N. W. 842,

PERFORMANCE

1781. Substantial performance sufficient—The supreme court is indis-
posed to place any further restrictions on the doctrine of substantial
performance. Brown v. Hall, 121 Minn. 61, 140 N. W. 128

(60) Wilkins v. Sublette, 111 Minn. 339, 126 N. W. 1089; Brown
v. Hall, 121 Minn. 61, 140 N. W, 128; Blakely v. J. Neils Lumber Co.,
121 Minn. 280, 141 N. W. 179.

(64) See Austin v. National Casualty Co., 125 Minn. 390, 147 N. W.
281.

1782. Sufficiency in particular cases—(65) Brown v. Hall, 121 Minn.
61, 140 N. W. 128 (contract to remove “deadhead” logs from a river);
Austin v. National Casualty Co., 125 Minn. 390, 147 N. W. 281 (contract
to bring about a consolidation of insurance companies and reinsur-
ance).

1783. To satisfaction of other party—(66) Blied v. Barnard, 116 Minn.
307, 133 N. W. 795; Id., 120 Minn. 399, 139 N. W. 714.
See Digest, § 1851.

1785. Time of performance—General rules—(69) Colliton v. War-
den, 111 Minn. 435, 127 N. W. 1; Janochosky v. Kurr, 120 Minn. 471,
139 N. W.944. See Digest, §§ 8523, 10032.

(70) See Digest, § 9630.
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1785-1795a CONTRACTS

(71) Libby v. Mikelborg, 28 Minn. 38, 8 N. W. 903 Campbell v.
Worman, 58 Minn. 561, 60 N. W. 668.

1786. Time of the essence—Stipulations making time of the essence
may be waived. Maryland Steel Co. v. United States, 235 U. S. 451.

(73) Connell Bros. Co. v. H. Diederichsen & Co., 213 Fed. 737. See
Note, 104 Am. St. Rep. 265.

See Digest, § 10033.

1789. Impossibility—Act of God—A party agreeing to pay insurance
premiums is relievéd of liability when the company becomes insolvent
and ceases to do business. Merritt v. Haas, 113 Minn. 219, 129 N. W.
379.

A party to a contract is excused from performance by an act of God
rendering performance impossible, unless it unequivocally appears from
the contract that it was intended that he should be bound absolutely.
Coleman v. Miss. & Rum River Boom Co., 114 Minn. 443, 127 N. W.
192, 131 N. W. 641.

(83) Anderson v. Wije, 112 Minn. 527, 127 N. W. 1134 (contract to
crop land—some evidence of rains—evidence held insufficient to raise
question whether performance was prevented by act of God); Coleman
v. Miss. & Rum River Boom Co., 114 Minn. #43, 127 N. W. 192, 131
N. W. 641 (contract to maintain a boom along a river bank—flood).

1789a. Approval of public authorities—If a party contracts to do cer-
tain things involving the necessity of securing the approval of public
authorities and he contracts to secure such approval, but is unable to do
so, and as a consequence there is no substantial performance of his
contract, he cannot recover for his services. Austin v. National Cas-
ualty Co., 125 Minn. 390, 147 N. W. 281,

1790. Prevented by other party—(86) See Austin v. National Casual-
ty Co., 125 Minn. 390, 147 N. W. 281,

1790a. Excused by statute declaring act unlawful—If one agrees to do
a thing, which it is lawful for him to do, and it becomes unlawful by
an act of the legislature, the act avoids the promise. Seaman v. Minne-
apolis etc. Ry. Co., 127 Minn. 180, 149 N. W. 134. See Owen v. J. Neils
Lumber Co., 125 Minn. 15, 145 N. W. 402.

1792. Part performance—Acceptance—Waiver—(89) See Digest, -§
1855.
~ (90) See Dunnell, Minn. Pl. 2 ed. § 915.

1795a. Contract to pay creditors of another—Partial failure of con-

sideration—Prorating deficiency—Where, under a contract to pay the

creditors of another, there is a partial failure of consideration, the de-

ficiency should be borne by the creditors pro rata in the proportion
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CONTRACTS 1796-1807

that the claim of each bears to the total consideration. Gunn v. Mc-
Alpine, 125 Minn. 343, 147 N. W. 111,

1796. Law and fact—(97) Brown v. Hall, 121 Minn. 61, 140 N. W.
128; Mason v. Cedar Lake Ice Co., 123 Minn. 401, 143 N, W. 1125;
Smith v. Mary, 131 Minn. —, 154 N. W. 963.

1797a. Negligence in performance—One who is negligent in the per-
formance of a contract is liable in damages to the other party to the
contract. Pearson v. Tri-State Tel. & Tel. Co., 111 Minn, 331, 126 N.
W. 1091,

BREACH .

1799. Repudiation—Anticipatory breach—Disabling one’s self—If a
party to an executory contract renounces it, tender of performance by
the other party is generally unnecessary; but, in order that such other
may recover damages for a breach, he must show ability to perform on
his part. Dosch v. Andrus, 111 Minn. 287, 126 N. W. 1071.

A repudiation of a contract by one party, acquiesced in by the other,
is tantamount to a rescission. Marcus v. National Council, 127 Minn.
196, 149 N. W. 197.

Damages sustained up to the time of the trial are recoverable.. Brand-
rup v. Empire State Surety Co., 111 Minn. 376, 127 N. W. 424,

(3) Israel v. N. W. Nat. Life Ins. Co., 111 Minn. 404, 127 N. W. 187.

(4) See 13 Col. L. Rev. 163 (place and mode of repudiation).

1800. Default in instalments—(11) See 19 Yale L. Journal 615.

1803. Excuses performance by other party—Where a manufacturer
agreed to furnish goods to a wholesaler as they should be required for
his trade for a season, a breach of the contract by the former relieved
the latter of the duty to send to the former further orders for goods in
order to recover damages for the breach. Scott v. T. W. Stevenson
Co., 130 Minn. 151, 153 N. W. 316.

1205. Law and fact—(20) Colliton v. Warden, 111 Minn. 435, 127 N.
W. 1

RESCISSION BY ACT OF PARTY

1807. By mutual consent—Abandonment—A repudiation of a contract
by one party, acquiesced in by the other, is tantamount to a rescission.
Marcus v. National Council, 127 Minn. 196, 149 N. W. 197.

Whether a contract has been rescinded by mutual consent or modi-
fied is a question for the jury, unless the evidence is conclusive. Carson
v. Dawson, 129 Minn. 453, 152 N. W. 842.

Evidence held to justify a finding that the parties to a contract for
the drainage of land had abandoned it. Praught v. Bukosky, 116 Minn.
206, 133 N. W. 564. _
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1808-1810 CONTRACTS

1808. For breach—The failure of a party to an exetutory contract
to perform the same in some substantial respect vests in the other
party the right to rescind the contract, and to recover what he parted
with on the strength of the contract, at the same time returning what
he received. Evidence held not to show a waiver of this right by plain-
tiff, or that he affirmed the contract after knowledge of the breach
thereof by defendant. Karbach v. Grant, 131 Minn. —, 154 N. W.
1071.

1810. For fraud—Restoration—Ratification—An innocent misrepre-
sentation by one party to a contract may give the other party a right
to rescind it. Drake v. Fairmont Drain Tile & Brick Co., 129 Minn.
145, 151 N. W. 914.

A contract cannot be repudiated in part and affirmed in part. Taking
any step to enforce a contract is an election not to rescind it on account
of anything known at the time. Even a defrauded party cannot take
successively inconsistent positions. Wagner v. Magee, 130 Minn. 162,
153 N. W. 313.

One who may avoid a contract for fraud ratifies it by accepting and
retaining money paid thercon. Maki v. St. Luke’s Hospital Assn., 122
Minn. 444, 142 N. W. 705. See § 1815.

A representation of intention as to future acts or events, not having
been falsely made with the purpose to deceive, is not, though the act or
event did not occur as represented, a sufficient ground upon which to
predicate a charge of fraud, or be made the basis for the rescission of
a contract induced and brought about by the representation. Bigelow v.
Barnes, 121 Minn. 148, 140 N. W. 1032

When by a fraudulently procured contract a pecuniary obligation is
thereby incurred by the defrauded party, such incurred obligation is a
sufficient damage or prejudice to entitle him to rescind the contract for
the fraud. Edward Thompson Co. v. Schroeder, 131 Minn. —, 154 N.
W. 792.

The plaintiff having by fraudulent representations induced an ex-
change of stock owned by him for lands owned by the defendant, the
stock by agreement of the plaintiff and the defendant being afterwards
temporarily pledged for a debt primarily that of the plaintiff, and having
been sold by the pledgee to pay the debt through the fraud of the plain-
tiff, he cannot complain that the stock was not restored to him upon a
rescission of the exchange by the defendant. Holmes v. Wilkes, 130
Minn. 170, 153 N. W. 308.

(26) Van Metre v. Nunn, 116 Minn. 444, 133 N. W. 1012.

(27) Pennington v. Roberge, 122 Minn. 295, 142 N. \W. 710; Ludowese
v. Amidon, 124 Minn. 288, 144 N. W. 965; Edward Thompson Co. v.
Schroeder, 131 Minn. —, 154 N. W. 792, See § 3828.

(28) Mayer v. Knudsen, 126 Minn. 85, 147 N. W 819,
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(30) Mayer v. Knudsen, 126 Minn. 85, 147 N. W. 819; Wagner v.
Magee, 130 Minn. 162, 153 N. W. 313.
See Digest, §§ 1188, 1814, 1815, 3834, 8604, 8611, 10097.

1811. Partial—A contract for the sale of two sets of law books held -
divisible so that the buyer was authorized to rescind the contract as to
one set for fraud in relation thereto. Edward Thompson Co. v. Schroe-
der, 131 Minn. —, 154 N. . W. 792,

1812. Not allowable at pleasure—Laches—Where a party has express
authority to rescind a contract he may lose his right to do so by laches.
Odden v. Jamison, 129 Minn. 489, 152 N. W. 871.

FRAUD

1814. Effect—In general—Between the original parties to a written
contract a party whose signature thereto has been obtained by fraud
may avoid it though he was lacking in ordinary prudence in the prem-
ises. Van Metre v. Nunn, 116 Minn. 444, 133 N. W. 1012, See Digest,
§ 3822.

A clause in a written contract, in the language, “No representations or
guaranties have been made by your salesman which are not herein ex-
pressed,” does not preclude or estop ¢he other contracting party from
showing that the contract was procured by fraudulent representations.
Edward Thompson Co. v. Schroeder, 131 Minn. —, 154 N. W. 792.

1815. Election of remedies—Restitution—Ratification—Ordinarily a
party cannot rescind for fraud without returning whatever he may have
received under the contract, but this rule may be relaxed in the interest
of substantial justice. A party guilty of fraud is not entitled to any-
thing more than substantial justice, and a fair opportunity to receive
what he parted with. Marple v. Minneapolis & St. L. R. Co., 115 Minn.
262, 132 N. W. 333; Rase v. Minneapolis etc. Ry. Co., 118 Minn. 437,
137 N. W. 176; Clark v. Wells, 127 Minn. 353, 149 N. W. 547; Valley
v. Crookston Lumber Co., 128 Minn. 387, 151 N. W. 137. See 28 Harv.
L. Rev. 315.

Where a party to a contract, upon learning that the contract was
fraudulently made, unequivocally disaffirmed the contract and refused to
comply further with its terms, a subsequent delay of more than a year
in tendering a return of the contract and demanding the money paid
thereon did not terminate the right to rescind; the other party to the
contract having declared it forfeited on other grounds. Ballard v. Lyons,
114 Minn. 264, 131 N. W. 320.

When it fairly appears that an offer to return the money received on a
settlement of a cause of action for personal injuries will be refused, and
the amount so received is credited defendant in the verdict, and sub-
stantial justice has thus been done, the failure of plaintiff to offer to re-
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1815 CONTRACTS

turn the money received is not ground for a new trial. Marple v. Min-
neapolis & St. L. R. Co., 115 Minn. 262, 132 N. W. 333.

If, through the fault of the wrongdoer, the party defrauded is unable
to return all the property received in the condition in which he received
it, it is sufficient, if he restore the property so far as he is able, and se-
cure to the wrongdoer the equivalent of what cannot be returned. If
the wrongdoer refuses to receive the property when tendered back, the
defrauded party may properly do what is necessary to conserve its value,
and does not thereby waive his rescission. Where he receives a going
business, he may, without waiving his rescission, continue it as a going
business during the pendency of the suit to recover what he parted with,
if he remain ready, at all times, to turn over to the wrongdoer both the
business, in substantially the condition in which he received it, and the
profits derived therefrom. Clark v. Wells, 127 Minn. 353, 149 N. W. 547.

A restoration of the property is not a condition precedent to equitable
relief if it has been rendered impossible by the fraud of the other party.
Holmes v. Wilkes, 130 Minn. 170, 153 N. W. 308.

A mere attempt to rescind will not bar sn action for fraud. Jones v.
Magoon, 119 Minn. 434, 138 N. W. 686.

One having knowledge of general facts affecting contemplated con-
tractual relations cannot contract in disregard thereof and thereafter al-
lege ignorance of details as a ground of action for fraud. Advance
Realty Co. v. Nichols, 126 Minn. 267, 148 N. W. 65.

The right to rescind for fraud may be lost by an affirmance after no-
tice of the fraud. Mayer v. Knudsen, 126 Minn. 85, 147 N. W. 819,

A party cannot rescind and at the same time enjoy the benefits of the
contract, If, with full knowledge of the facts, he uses or enjoys the
benefits of the contract, or puts it out of his power to restore what he
has received under it, he cannot rescind it. Maki v. St. Luke’s Hospital
Assn., 122 Minn. 444, 142 N. W. 705; Valley v. Crookston Lumber Co.,
128 Minn. 387, 151 N. W. 137.

One who has been induced to enter a contract, through fraudulent rep-
resentations, as to who is the other party thereto, or as to the provisions
of the contract, may treat it as void. But if, after knowledge of the
fraud, he sues the party whose contract it purports to be, obtains judg-
ment for damages for a breach thereof, and enforces or compromises
such judgment, he thereby ratifies and adopts the contract in all its terms
as if no fraud had attended its inception. Taking any step to enforce
the contract is an election not to rescind it on account of anything
known at the time. A contract cannot be repudiated in part and af-
firmed in part. Wagner v. Magee, 130 Minn. 162, 153 N. W. 313.

An action in equity to rescind will not lie if there is an adequate rem-
edy at law. It will not lie where the defrauded party has an adequate
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remedy by waiving the tort and suing in assumpsit for money had and
received. Schauk v. Schuchman, 212 N. Y. 352, 106 N. E. 127.

(40) International Realty & Securities Corp. v. Vanderpoel, 127 Minn.
89, 148 N. W. 895; Clark v. Wells, 127 Minn. 353, 149 N. W. 547; Drake
v. Fairmont Drain Tile & Brick Co., 129 Minn. 145, 151 N. W. 914, See

Magnuson v. Burgess, 124 Minn. 374, 145 N. W. 32,

"~ (41) Advance Realty Co. v. Nichols, 126 Minn. 267, 148 N. W. 65.
See Digest, §§ 1185, 1188, 1810-1814, 3834, 8604, 8611, 8612, 10097.

CONSTRUCTION

1816. Object—Intention of parties—The object is not to ascertain the
intention of the parties, but their intention as expressed by the language
used or their conduct. The law imputes to a person an intention cor-
responding to the reasonable meaning of his words and actions. Dybvig
v. Minneapolis Sanatorium, 128 Minn. 292, 150 N. W. 905. See § 1742,

Courts are powerless to make contracts for parties. Hoffman Motor
Truck Co. v. Erickson, 124 Minn. 279, 144 N. W. 952.

(48) Sandretto v. Wahlsten, 124 Minn. 331, 144 N. W. 1089.

1817. When language unambiguous—Though a particular provision
of a contract is unambiguous when considered by itself, an ambiguity
requiring construction may arise when the provision is considered in
connection with the other provisions of the contract. It is not only pro-
visions which are ambiguous in themselves that are open to construc-
tion. Fitger Brewing Co. v. American Bonding Co., 127 Minn. 330,
149 N. W. 539.

1817a. Surrounding circumstances—Negotiations—If the language of
a contract is ambiguous resort may be had to the surrounding circum-
stances and the negotiations leading to the contract. See Digest, §§
3397-3407.

1818. With reference to pertinent rules of law—A contract includes,
not only what the parties said, but also what is necessarily implied by
law from their language. Grossman v. Schenker, 206 N. Y. 466, 100 N.
E. 39.

(54) See Monthly Instalment Loan Co. v. Skellet Co., 124 Minn. 144,
144 N. W. 750.

1820. Practical construction—(56) Coates v. Cooper, 121 Minn. 11, 140
N. W. 120; Sandretto v. Wahlsten, 124 Minn. 331, 144 N. W.1089;
Kretz v. Fireproof Storage Co., 127 Minn. 304, 149 N. W. 648, 955;
Klemik v. Henricksen Jewelry Co., 128 Minn. 490, 151 N. W. 203; Lynch
v. Monarch Elevator Co., 130 Minn. —, 153 N. W. 597; Old Colony
Trust Co. v. Omaha, 230 U. S. 100. See Park Rapids Lumber Co. v.
Aetna Ins. Co., 129 Minn. 328, 152 N. W. 732 (held no practical con-
struction).
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1820-1840 , CONTRACTS

(57) Berghuis v. Schultz, 119 Minn. 87, 137 N. W. 201; Pratt v.
Quirk, 119 Minn. 316, 138 N. W. 38 (acts of parties subsequent to the
execution of a deed held properly excluded).

1822. To be sustained if reasonably possible—When reasonably pos-
sible a contract should be so construed as to give it effect rather than
to nullify it. Eklaw v. Nelson, 124 Minn. 335, 144 N. W. 1094. See
Burho v. Carmichiel, 117 Minn. 211, 135 N. W. 386.

1823. As a whole—(63) Laughren v. Barnard, 115 Minn. 276, 132
N. W. 301.

1824. Absurd and unjust results to be avoided—(65) Fitger Brewing -
Co. v. American Bonding Co., 127 Minn. 330, 149 N. W. 539.

1825. Ordinary and reasonable sense of words—Personal pronouns—
The law imputes to a person an intention corresponding to the reason-
able meaning of his words and conduct. Dybvig v. Minneapolis Sana-
torium, 128 Minn. 292, 150 N. W. 905.

First personal pronouns in the body of an instrument generally refer
to the person or persons executing the instrument. Sinclair v. Investors
Syndicate, 125 Minn, 311, 146 N. W. 1109.

1827. To effectuate object of contract—A contract is to be construed
so as to effectuate its object, and where it contains inconsistent provi-
sions it will be so construed as to carry out its main object, as disclosed
by the instrument as a whole. Fitger Brewing Co. v. American Bond-
ing Co., 127 Minn. 330, 149 N. W. 539. ’

1831. Related instruments—(80) Brown v. Hall, 121 Minn. 61, 140 N.
W. 128.

1832. Against party using words—(81) Murray Cure Institutes Co.
v. McClure, 110 Minn. 1, 124 N. W. 213; Meier v. Northwest Thresher
Co., 119 Minn. 289, 138 N. W. 36. See Barnum v. White, 128 Minn.
58, 150 N. W, 227 (contract drafted by an attorney who was a party to
the contract).

See Digest, § 4659.

1833. Grammatical rules not controlling—A contract is to be given a
practical construction, regardless of grammatical niceties. Gregory Co.
v. Shapiro, 125 Minn. 81, 145 N. W. 791,

1835a. Supplying omitted words—Where contracts are entered into by
telegraph the parties generally use as few words as possible, and it is
permissible for the courts to supply omitted words by intendment. Oil
Wells Supply Co. v. Mac Murphey, 119 Minn. 500, 138 N. W. 784,

1840. Particular contracts construed—(99) Murray Cure Institutes
Co. v. McClure, 110 Minn. 1, 124 N. W. 213 (contract between hospital
and patient—held not to constitute a release of a claim for malpractice) ;
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McBrady v. Monarch Elevator Co., 113 Minn. 104, 129 N. W. 163 (con-
tract for buying grain—dockage—credit for overage); Laughren v.
Barnard, 115 Minn. 276, 132 N. W. 301 (contract for the hire of horses) ;
Minneapolis v. Minneapolis St. Ry. Co., 115 Minn. 514, 133 N. W. 80
(contract between the city of Minneapolis and the Minneapolis Street
Railway Company in relation to the construction of a bridge by the com-
pany for its tracks over a parkway); Hodgdon v. Peet, 122 Minn. 286,
142 N. W. 808 (contract to pay a certain amount received on a claim
against a city); Pappas v. Stark, 123 Minn. 81, 142 N. W. 1046 (con-
tract for the privilege of maintaining a boot-blacking stand and checking
privileges in a hotel) ; Mason v. Cedar Lake Ice Co., 123 Minn. 401,
143 N. W. 1125 (contract to furnish ice for a meat market as ordered) ;
Vollmer v. Big Stone County Bank, 127 Minn. 340, 149 N. W. 545 (order
to pay money out of the proceeds of an auction—priority of claims);
Barnum v. White, 128 Minn. 58, 150 N. W. 227 (plaintiff deeded certain
lots to defendants—Ilatter agreed to take necessary action to convert
lots into money, to conduct all necessary lawsuits, to pay all costs and
expenses thereof, and to divide proceeds with plaintifi—deduction of
“all sums advanced and paid”—held that costs and expenses of litiga-
tion could not be deducted—offsets—meaning of “proceeds” of sales).
See Digest, § 1848.

1841. Law and fact—(2) T. R. Foley Co. v. McKinley, 114 Minn. 271,
131 N. W. 316; Klemik v. Henricksen Jewelry Co., 128 Minn. 490, 151
N. W. 203 (error in submitting construction to jury held harmless). See
Foltmer v. First Methodist Episcopal Church, 127 Minn. 129, 148 N.
W. 1077.

(3) T. R. Foley Co. v. McKinley, 114 Minn. 271, 131 N. W. 316;
Johnson v. Carlin, 115 Minn. 430, 132 N. W. 750; Blocher v. Mayer
Bros. Co., 127 Minn. 241, 149 N. W. 285; Klemik v. Henricksen Jewelry
Co., 128 Minn. 490, 151 N. W. 203 (where extrinsic evidence is admissible
to show the practical construction); O’Connell v. Ward, 130 Minn. 443,
153 N. W. 865. '

BUILDING AND CONSTRUCTION CONTRACTS

1842. Plans and specifications—A contract to furnish cut stone as per
plans and specifications held to be in the nature of an executory con-
tract of sale upon condition precedent, so that acceptance and use of
the stone waived all non-conformity thereof to plans and specifications
known to the owner prior to such acceptance and use. Breen Stone
Co. v. W. F. T. Bushnell Co., 117 Minn. 283, 135 N. W. 993.

1843. Bids—Where an oral estimate or bid upon work is given, to be
followed by a written bid, and a mistake in the price is made in the latter,
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1843-1850 CONTRACTS

the one to whom the bid is offered cannot by an acceptance make a
contract if he knows of the mistake and the bidder’s ignorance of its
occurrence. In such case the bidder, having performed the work in
ignorance of the mistake, may recover the reasonable value, upon proof
that the other party, cognizant of the mistake, nevertheless, in bad
faith, directed the work to be done when he knew that the bidder be-
lieved the written bid conformed in price to the oral bid previously
given. Tyra v. Cheney, 129 Minn. 428, 152 N. W. 835.
See Digest, § 6707.

1846. Workmanlike manner—In an action for the contract price the
defendant is entitled to a deduction for unworkmanlike construction.
Johnson v. Church of St. Charles, 126 Minn. 338, 148 N. W. 281 (held
that court was in error in charging the jury that they could allow only
nominal damages because of unworkmanlike construction resulting in
the placing of certain pipes in such a position as to make them un-
sightly).

1848. Particular contracts and stipulations construed—Contract for
grading for railroad. Contractor held entitled to the same compensation
for removing materials from borrow pits, in building embankments as
was provided for the removal of similar materials in excavating for
the grade. Grant v. Guthrie, 115 Minn. 406, 132 N. W. 746.

Contract to furnish cut stone for certain buildings as per plans and
specifications held to be in the nature of an executory contract of sale
upon condition precedent, so that acceptance and use of stone waived
all non-conformity thereof to plans and specifications known to the
owner prior to such acceptance and use. Breen Stone Co. v. W. F. T.
Bushnell Co., 117 Minn. 283, 135 N. W. 993.

A stipulation for furnishing “mill work” for a church building. Folt-
man v. First Methodist Episcopal Church, 127 Minn. 129, 148 N. W.
1077.

'1850. Substantial performance—The supreme court is indisposed to
place any further restrictions on the doctrine of substantial perform-
ance. Brown v. Hall, 121 Minn. 61, 140 N. W. 128,

Whether there has been a substantial performance is a question for
the jury, unless the evidence is conclusive. Smith v. Mary, 131 Minn.
— 154 N. W. 963.

(31) Sykes v. St. Cloud, 60 Minn. 442, 62 N. W. 613; Snyder v.
Crescent Milling Co., 111 Minn. 234, 126 N. W. 822; Lindquist v. Young,
119 Minn. 219, 138 N. W. 28; Blakely v. J. Neils Lumber Co., 121 Minn.
280, 141 N. W. 179. See Smith v. Russell, 125 N. Y. S. 952; Woodward,
Quasi Contracts, § 175; 19 Yale Law Journal, 610; Note, 134 Am. St.
Rep. 678; 24 L. R. A. (N. S.) 327.

(32-34) See 19 Yale Law Journal, 610.
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1852. Acceptance as in full performance—(36) See Breen Stone Co.
v. W. F. T. Bushnell Co., 117 Minn. 283, 135 N. W. 993; Note, 115 Am.
St. Rep. 256.

1853. Architect or engineer as umpire—Certificate—A contract to
furnish cut stone for certain buildings as per plans and specifications
held not to require an architect’s certificate as a condition precedent to
arecovery. Breen Stone Co. v. W. F. T. Bushnell Co., 117 Minn. 283,
135 N. W. 993. .

Where the parties themselves decide the questions agreed to be sub-
mitted to an architect for decision, or the contract is abandoned, a deter-
mination by the architect is not a condition precedent to a right to re-
cover. Church of the Immaculate Conception v. Curtis, 130 Minn. 111,
153 N. W. 259. : .

1855. Abandonment of contract—(45) See 6 Mich. L. Rev. 80.

1857. Taking work from contractor—(53) See Church of the Immacu-
late Conception v. Curtis, 130 Minn. 111, 153 N. W. 259,

1859. Extra work or materials—Recovery—Contracts sometimes pro-
vide that there shall be no compensation for extra work or materials
unless they are furnished upon a written order. See Carson v. Dawson,
129 Minn. 453, 152 N. W. 842; Note, 48 L. R. A. (N. S.) 564.

Where, in the construction of a bridge, the piers were placed too near
together and one of them had to be blown out in order to let a dredge
through, it was held that the cost of rebuilding should fall on the con-
tractor. Biegert v. Maynard, 122 Minn. 126, 142 N. W. 20.

1860. Modification—(60) Carson v. Dawson, 129 Minn. 453, 152 N.
W. 842,

1864. Pleading—Where the plaintiff declares upon an express con-
tract, and the evidence shows that it has not been strictly performed, he
must recover, if at all, under the doctrine of substantial performance, an
inseparable component of which is that the defendant, under proper
pleading, may recover the damages suffered by reason of the plaintiff’s
failure of strict performance. Substantial performance may be proved
under a general allegation of performance, and, where such is sought to
be done, evidence of waiver of strict performance and acceptance of
the work is admissible upon the issue thus raised. Where the defend-
ant’s claim of recoupment is based upon the fact that the plaintiff’s fail-
ure of strict performance necessitated the services of a third party, for
which a lien was allowed by law, he should allege and prove the value
of such services, and not the amount of the lien established by such third
party and a judgment, not binding upon the plaintiff, therefor in an ac-
tion to which the plaintiff was not a party; such lien and judgment be-
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ing admissible for the sole purpose of showing that the lien claim was
actually made and the judgment entered, and not for the purpose of
being exhibited to the jury, or of proving the value of the services in
question. The plaintiff cannot recover for services other than those stat-
ed in the complaint, though the defendant seeks recoupment for the
plaintiff’s failure strictly to perform the contract sued on. Blakely v.
J. Neils Lumber Co., 121 Minn. 280, 141 N. W. 179.

Refusal of the court, in an action qn a contract for exchange of labor
in the construction of dwellings, to allow the defendant to prove the rea-
sonable value of certain material, which under the agreement the plain-
tiff was to have furnished, but which the defendant claimed to have fur-
nished, held not error, where no such issue of offset was made by the
pleadings, and the evidence failed to show that the defendant was en-
titled to credit therefor. Larson v. Anderson, 122 Minn. 39, 141 N. W.
847.

(64) Snyder v. Crescent Milling Co., 111 Minn. 234, 126 N. W. 822
(complaint on contract alleged reasonable value of services—trial con-
ducted on theory that action was on special contract—plaintiff testified
over objection that his services were reasonably worth a certain amount

—error held harmless).
See Dunnell, Minn. PL. 2 ed. § 917.

1865. Railroad construction contracts—(65) Grant v. Guthrie, 115
Minn. 406, 132 N. W. 746.

ILLEGAL CONTRACTS

1870. Public policy—In general—Primarily it i$ the prerogative of the
legislature to declare what contracts and acts are contrary to public
policy, and forbid them; hence public policy is what a statute enacts.
Courts cannot declare contracts or acts authorized by statute to be con-
trary to public policy; but in the absence of a statute they may de-
clare void, as against public policy, contracts which are clearly injurious
to the interests of the public. Buck v. Walker, 115 Minn: 239, 132 N. W.
205; Irons v. Independent School District, 119 Minn. 119, 137 N. W.
303.

The legislature has the power to determine the public policy of the
state, and, in furtherance of any policy adopted by it, may enact prop-
er laws tending to induce conformance therewith. Mathison v. Minne-
apolis St. Ry. Co., 126 Minn. 286, 148 N. W. 71.

The most enlightened judicial policy is to let people manage their own
business in their own way, unless the ground for interference is very
clear. Dr. Miles Medical Co. v. Park & Sons Co., 220 U. 8. 373, 411.

(77) Santa Fe etc. Ry. Co. v. Grant Bros. Const. Co., 228 U. S. 117.

204



CONTRACTS 1871-1885

1871. Contracts held contrary to public policy—A contract whereby a
litigant surrenders control of his lawsuit to one who has no interest in
the cause of action. Patterson v. Adan, 119 Minn. 308, 138 N. W. 281.

(82) Note, 121 Am. St. Rep. 726.

(89) See Digest, § 4834. .

(91) Adams v. Adams, 25 Minn. 72. See Nelson v. Vassenden, 115
Minn. 1, 131 N. W. 794; Note, 44 L. R. A. (N. S.) 379.

(92) Burho v. Carmichiel, 117 Minn. 211, 135 N. W. 386; Desaman
v. Butler Bros., 118 Minn. 198, 136 N. W. 747; Davis v. Great Northern
Ry. Co., 128 Minn. 354, 151 N. W. 128.

1872. Held not contrary to public policy—A contract by a husband for
the support of his wife after a divorce, not entered into to facilitate the
divorce. Nelson v. Vassenden, 115 Minn. 1, 131 N. W. 794.

A contract for the hire of horses requiring their return in as good
condition as when received. Laughren v. Barnard, 115 Minn. 276, 132
N. W. 301. ,

A contract forfeiting membership in a Catholic fraternal association
upon becoming a member of a secret non-Catholic aid association. Gero-
nime v. German Roman Catholic Aid Assn., 127 Minn. 247, 149 N. W.
291.

A contract providing that an insurance company should defend an
action against the insured. Patterson v. Adan, 119 Minn. 308, 138 N.
W. 281.

A contract of adoption. Fiske v. Lawton, 124 Minn. 85, 144 N. W. 455.

1873. Contracts in violation of statutes—If one agrees to do a thing,
which it is lawful for him to do, and it becomes unlawful by an act of
the legislature, the act avoids the promise. Seamian v. Minneapolis etc.
Ry. Co., 127 Minn. 180, 149 N. W. 134.

(5) See Note, 12 L. R. A. (N. S.) 575.

1875. Illegal consideration—(11) Note, 117 Am. St. Rep. 493.
(12) See Cohen v. Conrad, 110 Minn. 207, 124 N. W. 992

1879. Illegality collateral to contract—(16) Disbrow v. Creamery
Package Mfg. Co., 110 Minn. 237, 125 N. W. 115. ’

1880. Entire contracts—(17) Burho v. Carmichiel, 117 Minn. 211, 135
N. W. 386.

1881. Severable contracts—(18) Cohen v. Conrad, 110 Minn. 207, 124
N. W. 992,

1885. No right of action upon—A claim will not be enforced which
arises from and is for a share of the profits resulting from an illegal or
fraudulent transaction to which the claimant was a party; but, where
the claimant has a valid demand independent of the illegal act, an ac-
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1885-1894 CONTRACTS

tion upon it will be entertained, notwithstanding the commission of il-
legal acts during the course of the business. Disbrow v. Creamery Pack-
age Mig. Co., 110 Minn. 237, 125 N. W. 115, :

Contracts that obviously and directly tend in a marked degree to bring
about results that the law seeks to prevent cannot be made the ground
of a successful suit. A contract that invokes prohibited conduct makes
the contractor a contributor to such conduct. Sage v. Hampe, 235 U.
S. 99.

The owner of a building who, during the term of a lease thereof, un-
lawfully fails to equip the building with fire escapes as required by stat-
ute, cannot maintain an action upon the lease for rent. Leuthold v.
Stickney, 116 Minn. 299, 133 N. W. 856.

Rule of in pari delicto. Note, 113 Am. St. Rep. 724.

Recovery of money paid on an illegal contract. See Woodward, Quasi
Contracts, §§ 132-153.

(24) De La Motte v. N. W. Clearance Co., 126 Minn. 197, 148 N. W.
47 ; Continental Wall Paper Co. v. Voight, 212 U. S. 227.

(26) Disbrow v. Creamery Package Mf{g. Co., 110 Minn. 237, 125 N.
W. 115.

1891. Pleading—Where the issue made by the pleadings is whether an
alleged contract was actually made, it is error to admit evidence to
show the invalidity of the contract, or that it was not fairly made. Por-
teous v. Adams Express Co., 112 Minn. 31, 127 N. W. 429.

(37) Andrus v. Dyckman Hotel Co., 126 Minn. 417, 148 N. W. 566.
See Goldish v. Andrew Schoch Grocery Co., 129 Minn. 134, 145 N. W.
803 (sale of goods contrary to state pure food law).

PARTIES TO ACTIONS

1892. Parties defendant—General rule—(40) See Dunnell, Minn. Pl
2 ed. §§ 48-53.

1893. All parties to contract must join as plaintiffs—(44) Rowland
v. McLaughlin Bros., 110 Minn. 398, 125 N. W. 1019.
See Dunnell, Minn. Pl 2 ed. § 46.

1894. Parties plaintif—Who may sue—Real party in interest—Every
action must be prosecuted in the name of the real party in interest,
except as otherwise provided by statute. See Digest, § 7315; Dunnell,
Minn. Pl 2 ed. §§ 33-39.

(45) Baumgartner v. Corliss, 115 Minn. 11, 131 N. W. 638 (contract
made in interest of plaintiff, who was a party to it, and in consideration
thereof parted with her interest in the land involved—held a proper
party plaintiff) Glidden v. Goodfellow, 124 Minn. 101, 144 N. W, 428.
See Dunnell, Minn. Pl. 2 ed. §§ 41-43.
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1895. Party in whose name contract made for another—(47) Hollis-
ton v. Ernston, 124 Minn. 49, 144 N. W. 145_(agent making contract in
his own name for benefit of undisclosed principal). See Dunnell, Minn.
Pl. 2 ed. § 34

1896. Contract for benefit of third party—To authorize a stranger to a
contract to sue thereon, it must appear that the promisor undertook to
perform some duty or obligation due from the promisee to such stran-
ger, and that the contract was made for the benefit of such stranger.
Clark v. P. M. Hennessey Construction Co., 122 Minn. 476, 142 N. W,
873.

A stranger to a contract whereby he is to be benefited, there being
nothing except the promise, cannot recover upon it; but a third party,
for whose benefit a contract is made, has a right of action on it, if there
be a duty or obligation to him on the part of the promisee, or he is con-
nected with the consideration, or has a legal or equitable claim to the
benefit of the promise. Gaffney v. Sederberg, 114 Minn. 319, 131 N.
W. 333.

An adopted child may enforce an agreement between his natural
parents and his adopting parents providing for his inheritance from the
latter. Odenbreit v. Utheim, 131 Minn. —, 154 N. W. 741.

The avoidance of circuity of action is not alone enough to authorize
a third party to sue. See Glidden v. Goodfellow, 124 Minn. 101, 144 N.
W. 428. :

(48) See Scott-Graff Lumber Co. v. Independent School District, 112
Minn. 474, 128 N. W. 672; Wood v. Johnson, 117 Minn. 267, 135 N. W.
746; Moore v. Mann, 130 Minn. 318, 153 N. W. 609; German Alliance
Ins. Co. v. Home Water Supply Co., 226 U. S. 220; Note, 71 Am. St.
Rep. 176; 25 L. R. A. 257; 2 L. R. A. (N. S.) 783.

(49) Barry v. Jordan, 116 Minn. 34, 133 N. W. 78; Wood v. Johnson,
177 Minn. 267, 135 N. W. 746.

See Dunnell, Minn. Pl. 2 ed. § 42.

1897. Promise to pay debt of plaintiff—Where, under a contract to
pay the creditors of another, there is a partial failure of consideration,
the deficiency should be borne by the creditors pro rata in the propor-
tion that the claim of each bears to the total consideration. Gunn v. Mc-
Alpine, 125 Minn. 343, 147 N. W. 111

(56) Klemik v. Henricksen Jewelry Co., 122 Minn. 380, 142 N. W.
871.

1899. Defendants—Joint obligations—Statute—(60) Klemik v. Hen-
ricksen Jewelry Co., 128 Minn. 490, 151 N. W. 203.

See Dunnell, Minn. Pl 2 ed. § 51.
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1902-1905 CONTRACTS

PLEADING

1902. How alleged—In hac verba—Inducement—In setting out the
terms of a contract it is neither necessary nor proper for the pleader
to allege the legal inferences which he draws from them. Bentley v.
Edwards, 125 Minn. 179, 146 N. W. 347.

When the contract is set out in hac verba an issue as to whether the
contract is entire or severable may be raised by a denial. See Bentley
v. Edwards, 125 Minn. 179, 146 N. W. 347.

When one contract constitutes an inducement to another the pertinent
portions of the former may be alleged in a complaint on the latter.
Klemik v. Henricksen Jewelry Co., 128 Minn. 490, 151 N. W. 203.

An allegation that it was “mutually agreed” is one of fact and ap-
propriate. Starkey v. Minneapolis, 19 Minn. 203, (166); Grossman v.
Schenker, 206 N. Y. 466, 100 N. E. 39.

1903. Common indebitatus assumpsit count—Under this form of com-
plaint a recovery cannot be had over objection for the breach of am
executory contract. St. Paul Motor Vehicle Co. v. Johnston, 127 Minn.
443, 149 N. W. 667.

See Dunnell, Minn. Pl. 2 ed. §§ 528-534,

1904. As express or implied—Where a complaint contains the appro-
priate allegations of both an express and an implied contract, a recovery
may be had upon proof of either, in the absence of timely objection on
the trial. Laird Norton Yards v. Rochester, 117 Mmn. 114, 134 N. W.

.644; Theodore Wetmore & Co. v. Thurman, 121 Minn. 352, 141 N. W.
481; Kinzel v. Boston & Duluth Farm Land Co., 124 Minn. 416, 145
N. W. 124; Lufkin v. Harvey, 125 Minn. 458, 147 N. W. 444; Meyer v.
Saterbak, 128 Minn. 304, 150 N. W. 901. See § 10377.

In an action on a contract implied in fact for materials and labor,
the making of the contract being denied, it is not necessary for the de-
fendant to plead facts tending to show that the materials and labor were
furnished without expectation of pay and that the minds of the parties
never met in an agreement. Lombard v. Rahilly, 127 Minn. 449, 149 N.
W. 950.

(72) Bernth v. Smith, 112 Minn. 72, 127 N. W. 427; Blakely v. J.
Neils Lumber Co., 121 Minn. 280, 141 N. \W. 179; Kappa v. Levstik, 123
Minn. 532, 144 N. W. 137; Bentley v. Edwards, 125 Minn. 179, 146 N.
W. 347.

(73) Kappa v. Levstik, 123 Minn. 532, 144 N. W, 137,

See Dunnell, Minn. PL 2 ed. § 587.

1905. Implied contracts—Necessity of alleging promise—An allega-
tion of a promise to pay, which the law implies, is not necessary under
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the code. The addition of such allegation makes the complaint one upon
both an express and implied contract. It does not defeat recovery
upon an implied contract, but permits recovery upon proof of either an
express or implied contract. Lufkin v. Harvey, 125 Minn. 458, 147 N. W.
444. In this case it is said, obiter, that it is improper to plead the prom-
ise implied by law.

The allegation of a request or of circumstances equivalent to a re-
quest is an essential allegation. Lufkin v. Harvey, 125 Minn. 458, 147
N. W. 444,

1906. How much of contract to be alleged—(76) Bentley v. Edwards,
125 Minn. 179, 146 N. W. 347.

1907. Consideration—(80) A. F. Chase & Co. v. Kelly, 125 Minn. 317,
146 N. W. 1113.

(81) Jarrett v. Great Northern Ry. Co., 74 Minn. 477, 77 N. W.

304.
See Dunnell, Minn. Pl. 2 ed. § 590.

1908. Want of consideration—Want of consideration may sometimes
be new matter to be specially pleaded. See A. F. Chase & Co. v. Kelly,
125 Minn. 317, 146 N. W. 1113,

1909. Failure of consideration—Failure of consideration is new matter
to be specially pleaded. A. F. Chase & Co. v. Kelly, 125 Minn. 317, 146
N.W. 1113,

1910. Performance—Substantial performance—Where the plaintiff de-
clares upon an express contract, and the evidence shows that it has not
been strictly performed, he must recover, if at all, under the doctrine of
substantial performance, an inseparable component of which is that the
defendant, under proper pleading, may recover the damages suffered by
reason of the plaintiff’s failure of strict performance. Substantial per-
formance may be proved under a general allegation of performance,
and, where such is sought to be done, evidence of waiver of strict per-
formance and acceptance of the work is admissible upon the issue thus
raised. Where the defendant’s claim of recoupment is based upon the
fact that the plaintiff’s failure of strict performance necessitated the serv-
ices of a third party, for which a lien was allowed by law, he should
allege and prove the value of such services, and not the amount of the
lien established by such third party and a judgment, not binding upon
the plaintiff, therefor in an action to which the plaintiff was not a party;
such lien and judgment being admissible for the sole purpose of show-
ing that the lien claim was actually made and the judgment entered, and
not for the purpose of being exhibited to the jury or of proving the
value of the services in question. The plaintiff cannot recover for serv-
ices other than those stated in the complaint, though the defendant seeks
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recoupment for the plaintiff’s failure strictly to perform the contract

sued on. Blakely v. J. Neils Lumber Co., 121 Minn. 280, 141 N. W. 179.
(87) See Digest, § 7533. '
See Dunnell, Minn. Pl 2 ed. § 593.

1911, Breach—(88) Colliton v. Warden, 111 Minn. 435, 127 N. W. 18.
See Rotzien-Furber Lumber Co. v. Franson, 123 Minn. 122, 143 N.
W. 253.

See Dunnell, Minn. Pl. 2 ed. § 594.

1912. Demand—(90) See Rotzien-Furber Lumber Co. v. Franson, 123
Minn. 122, 143 N. W. 253.
See Dunnell, Minn. PL. 2 ed. § 595.

1913. Execution—An admission in an answer that the defendant ex-
ecuted the instrument sued on, in the form and manner set out in the
complaint, carries an adntission of all that is essential to a valid execu-
tion of the instrument, with the terms contained therein, including the
authority of agents by whom it was executed. First State Bank v. C. E.
Stevens Land Co., 123 Minn. 218, 143 N. W. 355.

See Dunnell, Minn. Pl. 2 ed. § 585.

1914. Modified contract—Where the stipulations of a written contract
have been altered, and the contract is declared on as altered, the altera-
tion may be proved under a denial. Roberts v. Nelson, 65 Minn. 240,
68 N. W. 14,

1917. Promise to pay money on demand—(96) Libby v. Mikelborg, 28
Minn. 38, 8 N. W. 903; Campbell v. Worman, 58 Minn. 561, 60 N.
W. 668.

1918. Denial of execution—The defendant may prove facts tending to

show that there was no meeting of minds—no agreement. Lombard v.

Rahilly, 127 Minn. 445, 149 N. W. 950.
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CONTRIBUTION

1920. Liability—General rule—Where one of two or more persons in-
terested in a common fund is obliged in order to secure or preserve the
fund for himself and others interested, to maintain an action and incur
expenses, equity will compel all interested to contribute to the cost.
Hodgdon v. Peet, 122 Minn. 286, 142 N. W. 808.

(2) Bayne v. Greiner’s Estate, 118 Minn. 350, 136 N. W. 1041; Smith
v. Armstrong, 125 Minn. 59, 145 N. W, 617; Manthey v. Schueler, 126
Minn. 87, 147 N. W. 824.

1922, When right accrues—(5) Bayne v. Greiner’s Estate, 118 Minn.
350, 136 N. W. 1041. ' '

1922a. Between life tenant and remainderman—If a life tenant pays
off an incumbrance on the estate he may enforce contribution from the
remainderman. Whitney v. Salter, 36 Minn. 103, 30 N. W. 755. See 29
Harv. L. Rev. 229.

1923. Between joint debtors—Statute—(6) Munch v. McGrath, 124
Minn. 475, 145 N. W. 163 (action under statute—plaintiff leased to de-
fendant a dam with right to flow lands—third parties recovered against
both plaintiff and defendant for the lowage—plaintiff paid the judgment
—held that plaintiff could not recover contribution from defendant be-
cause the lease contemplated the flowage).

1924. Between wrongdoers—The right to contribution is not defeated
by joining wrongdoers as defendants. Fortmeyer v. Nat. Biscuit Co.,
116 Minn. 158, 133 N. W. 461.

(8) See 11 Col. L. Rev. 665; Note, 36 L. R. A. 583.

1925. Between co-debtors—One of two makers of a promissory note,
who gives his personal note to the payee upon the maturity of the note,
and the same is accepted as payment of it, and it is thereupon surren-
dered and discharged, may maintain an action for contribution against
his comaker. Larson v. Slette, 125 Minn. 267, 146 N. W. 1094,

(9) Oswald v. Pillsbury, 61 Minn. 520, 63 N. W. 1072; Bayne v.
Greiner’s Estate, 118 Minn. 350, 136 N. W. 1041; Larson v. Slette, 125
Minn. 266, 126 N. W. 1094 (action by two makers of a note, who paid
it, to